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ATTACHMENT 3 
RECEIPT AND REVIEW OF CONSTRUCTION AGREEMENT 

 
Fort Ord Reuse Authority 
920 2nd Avenue 
Marina, CA  93933 
 
Attention:  Peter Said 
 
Re: Surplus II Hazardous Material and Building Removal S201-RFP3 
 
The undersigned Bidder acknowledges receipt of the sample Construction Agreement included with the Contract 
Documents, has thoroughly reviewed the documents, and takes no exception to the contents of the Contract Documents. 
 
____________________________________ _____________________________________________________ 
PRINT BIDDERS NAME:     DATE: 
 
 
SIGNATURE OF BIDDER: 
 

OR 
 
The undersigned Bidder acknowledges receipt of the sample Construction Agreement included with the Contract 
Documents, has thoroughly reviewed the documents, and takes exception to the following: 
 
______________________________________________________________________________________ 
 
______________________________________________________________________________________ 
 
______________________________________________________________________________________ 
 
______________________________________________________________________________________ 
 
______________________________________________________________________________________ 
 
______________________________________________________________________________________ 
 
______________________________________________________________________________________ 
 
 
____________________________________ ____________________________________ 
PRINT NAME:     DATE: 
 
  
SIGNATURE OF BIDDER: 

 
END OF DOCUMENT 
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This Agreement for Construction (this “Agreement”) is made by and between the Fort Ord Reuse Authority, a public 
corporation of the State of California ( “FORA”) and __________________, a California ____________________ ( 
“Contractor”).   

 
This Agreement relates to the Hazardous Material and Building Removal at the Surplus II (the “Project”). The 
Location of Surplus II is set forth in S201-RFP3 Request for Proposal and may be referred to herein as the “Project 
Site”. 

The parties agree as follows: 
 
1. SCOPE.  Subject to the terms and conditions set forth in this Agreement, Contractor shall complete the scope of 

work attached as Exhibit “A” to this Agreement (the “Work”).  The Work will be rendered at the direction of 
the Executive Officer of FORA as authorized by the FORA Board of Directors. 

 
2. PAYMENT TERMS.  FORA shall pay Contractor at the times and in the manner set forth in Articles 6 through 9. 
 
3. GENERAL PROVISIONS.  In the event of any inconsistency between the general provisions set forth in this 

Agreement and any other terms or conditions set forth in the attachments and exhibits, the terms in the 
attachments or exhibits shall control only insofar as it is inconsistent with the general provisions. 

 
4. EXHIBITS.  All exhibits referred to herein are attached hereto and are by this reference incorporated herein. 
 
5. CONTRACT SUM.  The contract sum for this Agreement is $_______________ in accordance with Article 6 of 

this Agreement. 
 

NOW, THEREFORE, in consideration of the mutual terms, covenants, and conditions contained 
in this Agreement and for other good and valuable consideration, the receipt and sufficiency of which are 
hereby acknowledged, the parties agree as follows: 
 

Fort Ord Reuse Authority 
920 2nd Avenue, Suite A 
Marina, CA 93933 
831-883-3672 

CONTRACTOR INFO 
XXXXX 
XXXXX 
XXXXX 

 
 
By _______________________________________ By ____________________________________  
 

Michael A. Houlemard Jr. 
Fort Ord Reuse Authority 
Executive Officer 

Contractor Representative, Title 
Street Address 
City, CA XXXX 

 
Date:  ____________________________________ Date:  ___________________________________ 
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ARTICLE 1 - THE WORK AND THE CONTRACT DOCUMENTS 

1.01 CONTRACTORS PERFORMANCE. 

A Contractor agrees, for the consideration and under the terms and conditions hereinafter set forth, to 
provide and furnish all engineering (of means and methods), materials, supplies, apparatus, appliances, 
equipment, fixtures, tools, implements, shoring, labor, supervision, accounting, transportation, freight, 
layout, hoisting, uncrating, settling, installation, parking, utilities, insurance, site security, storage, taxes, 
detailing, shop drawings, submittals, samples, mock-ups and other services required to perform and 
completely finish the Work at the Project Site  required for the construction and completion of the 
Project.  

B The Work shall be performed and completed by Contractor in a good and workmanlike manner and in 
accordance with the Contract Documents, free of any and all liens and claims of laborers, artisans, 
materialmen, suppliers, and subcontractors. 

1.02 CONTRACT DOCUMENTS.   

A As used herein the term “Contract Documents” means this Agreement and all Exhibits, Attachments, 
Addenda, and the Supplementary Conditions to Construction Agreement,  Project Special Conditions 
(the “Supplementary Conditions”), now or subsequently attached hereto, the Scope of Work listed in 
Exhibit A, the plans and drawings (“Drawings”) and the FORA Standard Specifications and Special 
Provisions (“Specifications”) prepared by the architect(s), FORA Construction Manager(s) or 
engineer(s) listed in Exhibit B (collectively, the “FORA Construction Manager”), (or any architect, 
FORA Construction Manager, engineer or consultant for certain elements of the Work, as applicable) 
and listed on Exhibit B attached hereto, as the same may be supplemented or modified by Change Order 
(as defined in Section 5.01), Schedules and any bonds required to be furnished by Contractor pursuant 
to this Agreement.   
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B The following are Contract Documents and incorporated by reference. 

1. Request for Proposal S201-RFP3:  As issued by FORA, dated ___________________ 

2. Attachment 1: Bid Form  

3. Attachment 2:  Bidder’s Bond Form 

4. Attachment 3: Sample Construction Agreement with FORA 

a) Exhibit A – Scope of Work  

b) Exhibit B – Plans and Specifications 

c) Exhibit C1 – Base Bid 

d) Exhibit C2 – Alternate Bid 

e) Exhibit D – Schedule for: Substantial Completion, Schedule Date for Final Completion 

f) Exhibit E – Contractors Project Personnel List  

g) Exhibit F1- California, Department of Transportation: Labor Surcharge & Equipment Rental Rates 

h) Exhibit F2 – Allowances 

i) Exhibit G – Sample Conditional Waiver and Release Upon Progress Payment 

j) Exhibit H - Sample Unconditional Waiver and Release Upon Progress Payment 

k) Exhibit I – Sample Conditional Waiver and Release Upon Final Payment 

l) Exhibit J - Sample Unconditional Waiver and Release Upon Final Payment 

m) Exhibit K- Reserved 

n) Exhibit L- Insurance Requirements of FORA 

5. Attachment 4: Certificate of Appropriate License & California Company 

6. Attachment 5: Hazardous Material and Building Removal Schedule of Project Values 

7. Attachment 6: Non-Collusion Declaration  

8. Attachment 7: Subcontractors List 

9. Attachment 8: Hauling Schedule 

10. Attachment 9: Disposal Site Approval 

11. Attachment 10: Building Dossier 

12. Attachment A: Qualification Form 

13. Bid Proposal Form, Company Officer Certification 

14. Addenda:  Addenda, if any, including answers to Pre-Proposal Requests for Information (RFI) or 
clarifications. 

 
C The Contract Documents are complementary and what is required by any one shall be as binding as if 

required by all.  The intention of the Contract Documents is to cause Contractor to provide for the 
Contract Sum (as defined in Article 6) all materials, supplies, apparatus, appliances, equipment, fixtures, 
tools, implements, labor, supervision, accounting, transportation, utilities, storage and services as may 
be necessary for the proper execution of the Work. Should added labor, materials, services or other 
elements, not shown in the Contract Documents but reasonably inferable from the Contract Documents, 
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be necessary to complete the Work, Contractor will furnish the same without any change in the Contract 
Sum.  

D The phrase “reasonably inferable” shall mean and include all Work that a Contractor who is highly 
reputable and experienced in the industry would determine is a natural extension of the information 
provided in the Contract Documents and/or is appropriate and necessary to complete and accomplish 
the design intent of the Contract Documents.  In determining what is reasonably inferable from the 
Contract Documents, all such documents shall be construed together and shall not be read by separate 
trade areas or design divisions.   

E The later description of the Work in further detail provided by FORA (or it’s representative), through 
issuance of written specifications, directions or clarifications, the issuance of further and more detailed 
drawings or otherwise, shall not entitle Contractor to any compensation in addition to the Contract Sum 
or to any extension of the Completion Date(s) unless and only to the extent that such later description 
constitutes a “Material Change” in the Work, which is defined as any one of the following:  

1. A later description of the Work that involves work of a materially different nature, character, scope 
or quality (other than a refinement) than that set forth in and/or reasonably inferable from the 
Contract Documents described herein; or  

2. A later description of the Work which involves work expressly excluded from the Contract Sum; or 

3. Additional work that is required because of a change in applicable Laws after the execution of this 
Agreement; or  

4. Additional work that is required because of an event or occurrence affecting the Work subsequent 
to the execution of this Agreement that is beyond the reasonable control of Contractor and 
materially interferes with or measurably and adversely impacts the means, methods or sequencing 
of the Work as evidenced by the requirement of substantially more labor, equipment or time 
necessary to complete the Work; or  

5. Additional work that is required because of an emergency threatening life or property at the Project 
Site, and not due to contractor action, that requires Contractor to take actions not otherwise included 
in the scope of the Work described in the Contract Documents.  In the event of conflicts between 
Contract Documents, the following shall apply: 

a) Documents of later date shall govern; 

b) Dimensions shown on the Drawings govern even though they may differ from scaled 
dimensions; 

c) Drawings of larger scale shall govern over those of smaller scale of the same or earlier date; 

d) Specifications shall govern over Drawings; and 

e) Except as provided in Section 1.03 below, this Agreement shall govern over all other 
documents, and later Addenda to this Agreement shall govern over prior inconsistent versions.       

1.03 INSTRUCTION TO BIDDERS AND CONSTRUCTION AGREEMENT.  

A The Instruction to Bidders (used by Contractor in making its bid) and this Agreement are intended to 
complement each other and as far as practicable shall be read consistently with each other.  To the extent 
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the instruction to Bidders conflicts with this Agreement or other Construction Documents, the more 
stringent requirements shall apply.   

B To the extent the instruction to bidders contains requirements or directions not set forth in this 
Agreement or other Construction Documents, such requirements shall be considered additional 
requirements of the Construction Documents to which Contractor shall conform. 

1.04 MODIFICATION OF CONTRACT SUM AND COMPLETION DATE(S).   

A Contractor hereby acknowledges and agrees that it shall not be entitled to any increase in the Contract 
Sum and/or any extension of the Scheduled Date for Substantial Completion (as defined in Section 4.02) 
or the Scheduled Date for Final Completion (as defined in Section 4.02) as a result of a Material Change 
unless: 

1. Contractor makes a claim for an increase in the Contract Sum and/or the completion date(s) with 
respect to such Material Change within two (2) business days of Contractor becoming aware of the 
Material Change; and   

2. FORA authorizes Contractor to proceed with such Work and agrees to an increase in the Contract 
Sum and/or to an extension of the completion date(s) in advance and thereafter executes a fully 
executed Change Order;  

a) Contractor presents a claim in the time and manner required by this Agreement and thereafter 
prosecutes such claim successfully in the manner required and is finally awarded an increase 
in the Contract Sum or extension of time; or   

b) In the event of an emergency threatening life or property at the Project Site, Contractor shall 
be entitled to any reasonable amounts necessarily expended to address the emergency. 

1.05 THE WORK AND THE PROJECT.   

A As used herein, the term “Work” shall refer to the construction required by the Contract Documents, as 
they may be amended from time to time, and includes all labor necessary to produce such construction, 
and all materials and equipment incorporated or to be incorporated in such construction.  “Work” also 
includes everything not specified in the Contract Documents but consistent therewith and reasonably 
inferable therefrom as being necessary to produce the intended results as provided in Section 1.02. 

B As used herein the term “Project” means the total construction of which the Work performed under the 
Contract Documents may be the whole or a part as described in Exhibit A and which may include 
construction by FORA, its affiliates or its separate contractors. 

1.06 COST BREAKDOWN.   

The cost breakdown (the “Cost Breakdown”) for the Work, including by trade, the names of all 
Subcontractors heretofore engaged and, as attachments, a list of all subcontracts heretofore executed 
relating to the Work is attached hereto as Attachment 7. The Cost Breakdown consists of the Base Bid 
Work (as defined in Exhibit C1), which is covered by the Contract Sum as of the date hereof, and the 
Alternates (as defined in Exhibit C2), which may be added to the Contract Sum by Change Order, as 
provided in Article 5 below.  If this Agreement is executed prior to the engagement of Subcontractors 
and the determination of the Cost Breakdown, the Cost Breakdown shall be initialed by the parties and 
attached hereto upon its completion.  Contractor acknowledges that notwithstanding that the items listed 
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on Exhibits C1 and C2 may not be all inclusive or complete as of the time the parties agree upon the 
Contract Sum, they are sufficient for determining the Contract Sum for the Work.   

1.07 NOTICE TO PROCEED.   

Work performed for the Project described in Exhibit A shall not commence until a written Notice to 
Proceed has been issued by FORA. Contractor shall not invoice FORA for any services performed at a 
Project Site prior to FORA’s issuance of the applicable Notice to Proceed. 

1.08 PERFORMED SERVICES.   

Should portions of the Work be performed prior to the effective date of this Agreement, any such work, 
and any payments made by FORA for such Work, shall be deemed to have been performed under the 
terms and conditions of the Agreement.  Any payments shall be credited against FORA's payment 
obligations under this Agreement.  

ARTICLE 2 - CONTRACTOR’S RESPONSIBILITIES, WARRANTIES AND COVENANTS 

2.01 PERFORMANCE.  

Contractor recognizes the relationship of trust and confidence established between it and FORA by the 
Contract Documents.  In performing the Work, Contractor agrees to furnish its best skill and judgment 
and to cooperate with FORA and FORA’s Representative or FORA’s Construction Manager in 
furthering the interests of FORA. Contractor further agrees to furnish at all times efficient business 
administration and superintendence and an adequate supply of workmen, equipment and materials, and 
to perform the Work in a good and workmanlike manner, using only materials that are new and approved 
by FORA and, if required by FORA, FORA Construction Manager, and in the most expeditious and 
economical manner consistent with FORA’s interests. 

2.02 COMPLIANCE WITH DRAWINGS AND SPECIFICATIONS AND APPLICABLE LAWS.  

A The Work shall be constructed and completed in compliance with the Drawings and Specifications and 
all laws, ordinances, rules, regulations and requirements of all governmental and public authorities and 
any Board of Fire Underwriters having jurisdiction over the Project or any aspect thereof, including, 
without limitation, the Federal Occupational Safety and Health Act, the Americans with Disabilities Act 
of 1990, Title 24 of the California Code of Regulations, and all other applicable laws, ordinances, rules, 
regulations and requirements relating to safety or to hazardous materials or substances, and, in addition, 
the written requirements of any insurance company carrying any insurance coverage required under the 
Contract Documents (collectively, “Applicable Laws”).   

B Without limitation of the foregoing, Contractor shall comply with and give notices required by all 
Applicable Laws, including all environmental laws.  In addition, Contractor shall comply with the public 
works registration and reporting requirements identified in Section 2.15.  

C Although Contractor is not responsible for assuring the compliance of the Drawings and Specifications 
with Applicable Laws, Contractor shall promptly notify FORA in writing if Contractor becomes aware 
during the performance of the Work that the requirements of the Contract Documents do not comply 
with any Applicable Laws.  If Contractor performs Work which it knows, or should know, is not in 
compliance with Applicable Laws without having given FORA such notice, Contractor shall bear full 
responsibility for and bear all costs attributable such Work. 

2.03 CONSTRUCTION SCHEDULE.  

A Contractor shall prepare a detailed critical path schedule in form satisfactory to FORA (as the same may 
be amended in accordance with the Contract Documents, the “Construction Schedule”).   

B The Construction Schedule shall be based on a Critical Path Method Network technique and shall be 
limited to the construction time allowed by the Contract Documents.  It shall include a sequential list of 
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milestone dates of significant events particular to the Project and shall relate those events to the 
placement of materials and the procurement and delivery of equipment and testing and inspection.   

C A time scale shall be established in such a way that anyone examining the schedule will know which 
trades should be represented on the job and what work should be in progress on any workday.  The 
Construction Schedule shall be updated as and when required by the Contract Documents but not less 
often than monthly.  

D Any update to the Construction Schedule shall require the prior approval of FORA or FORA’s 
representative.  

E Unless otherwise directed by FORA, each Application for Payment shall include a copy of the current 
Construction Schedule and a report (the “Progress Report”) showing the actual progress of each portion 
of Work specified in the Contract. 

2.04 RECORD COPIES AND “AS-BUILTS”.   

A Contractor shall maintain at the Project Site one record copy (“Record Copy”) of the Drawings, 
Specifications, Addenda, Change Orders and other modifications, in good order and marked currently 
to record all changes made during construction, and approved Shop Drawings, Product Data and 
Samples.  The Record Copy shall be available to FORA and shall be delivered to FORA prior to 
acceptance of the Work. Contractor shall also be responsible for maintaining and submitting the “as-
built” conditions on Project Site as part of the Record Copy by redlining the Construction Drawings.  

B As-built redlines shall be updated daily and made available for review by FORA and the FORA 
Construction Manager upon request.  Contractor’s compliance with the foregoing shall be a condition 
to approval of each payment application.   

C Further, upon completion of the Project and as a condition to final payment, Contractor shall deliver to 
FORA Construction Manager a complete and accurate final set of as-built redline Drawings.   

2.05 DAILY REPORTS.  

Reports shall be turned into the FORA Construction Manager daily and to FORA weekly.  Daily reports 
shall include work completed for each day on the Project, a summary of workforce and Subcontractors 
on the Project Site, equipment utilization and work activities for all scope of work, including Change 
Orders.  Payments may be withheld by FORA if daily reports are not submitted when required.  In 
addition, Contractor agrees that FORA may withhold the payment of the sum of Two Hundred Dollars 
($200) per day from the next payment to Contractor under this Agreement for each day the Contractor 
delays in delivering a complete and acceptable daily report to FORA. 

2.06 CONSTRUCTION MEETINGS.   

Contractor’s representative and, if required by FORA, representatives of Subcontractors, shall attend 
weekly meetings with FORA to report on and discuss matters regarding the progress of construction.  
Contractor shall take notes and provide FORA with minutes of such meetings promptly upon completion 
thereof. 

2.07 DUE CARE AND DILIGENCE.   

Contractor warrants that it will exercise due care and diligence in the performance of the Work and that 
the Work shall be fully and finally completed in accordance with the Contract Documents.   

2.08 SUBSTITUTIONS.    

A Contractor shall not make any substitution of materials or use any other alternative to an item set forth 
in the Specifications without the prior written consent of FORA, in FORA’s sole discretion.  Use of 
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unauthorized substitutions or alternatives shall be deemed defective work and shall constitute a material 
default by Contractor.   

B The burden of proof as to the quality and suitability of proposed substitutes or alternatives shall be upon 
Contractor, and Contractor shall furnish all information required by FORA to evaluate a proposed 
substitute or alternative.  Whenever the specifications expressly permit the substitution of a similar or 
equivalent material or article, no tests or action relating to the approval of the substitute material will be 
made until the request for substitution is made in writing by Contractor accompanied by complete data 
as to the quality of the material or article proposed.  The request shall be made in ample time to permit 
approval without delaying the Work, and in any event no later than thirty-five (35) days after execution 
of this Agreement.  

C Contractor shall warrant that any substitution or alternative proposed is, at a minimum, equivalent in 
performance and quality to the item for which substitution is proposed. 

2.09 CONTRACTOR’S WARRANTY.   

A Contractor’s express warranty herein shall be for one year following the Notice of Completion in 
addition to, and not in lieu of, any other remedies FORA may have under the Contract Documents, at 
law, or in equity for defective or nonconforming Work.   

B No payment made by FORA to Contractor, nor any acceptance, of the Project by FORA or any other 
person, shall constitute acceptance of any defective Work or any Work not in compliance with the 
Contract Documents.   

C All warranties provided in this Section or elsewhere in the Contract Documents shall survive any 
termination of this Agreement. Contractor shall require the warranty contained in this Section be 
contained in all subcontracts. 

2.10 GUARANTY OF CORRECTION 

A As used herein the term “Correction Period” shall mean the period of time starting from FORA’s final 
acceptance of completion of the Work and completion of all close out documentation to the satisfaction 
of FORA and ending one (1) year thereafter.   

B Contractor shall remove from the Project Site portions of the Work and materials which are not in 
conformance with the Contract Documents and which are not either corrected by Contractor or accepted 
by FORA.  All such corrective work shall be performed at such times as are acceptable to FORA and so 
as to avoid, to the extent practicable, disruption to the activities of FORA or the operation or use of the 
Project.   

C The provisions of this Section shall apply to Work performed by Subcontractors as well as Work done 
directly by employees of Contractor. 

D The cost to Contractor of performing any of its obligations under this Section shall be paid for by 
Contractor, and Contractor shall receive no reimbursement or compensation from FORA for performing 
any such corrective work.  Contractor’s obligations under this Section are in addition to and not in 
limitation of its express warranty under Section 2.09 above, or any other obligation of Contractor under 
the Contract Documents.  Enforcement of Contractor’s obligations under this Section shall be in addition 
to and not in limitation of any other right or remedy of FORA under the Contract Documents or 
otherwise at law or in equity.  The Correction Period for any corrective work completed during the 
Correction Period shall be extended for one (1) year from the date of completion of such correction. 

E Notwithstanding the foregoing provisions of this Section, FORA, may, at its option, by notice to 
Contractor, elect to accept nonconforming or defective Work instead of requiring its removal or 
correction, in which case the Contract Sum shall be reduced by an amount equal to the difference 
between the value to FORA of the Work had it been in conformance with the Contract Documents, and 
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the value to FORA of such nonconforming or defective Work.  Such election shall be exercised only by 
written notice to Contractor and shall not be implied by any action or inaction of FORA. 

F Notwithstanding the foregoing Subparagraph, in the event of an emergency constituting an immediate 
hazard to health or safety of State employees, property, or licensees, FORA may undertake, at the 
Contractor's expense and without prior notice, work necessary to correct such hazardous condition(s) 
when it is caused by work of the Contractor not being in accordance with the requirements of the 
Contract Documents. 

2.11 EXAMINATION OF SITE AND DOCUMENTS.   

A Contractor shall examine the Project Site, Drawings and Specifications, and promptly notify FORA of 
any errors, inconsistencies or omissions discovered therein or in any other Contract Documents, before 
any Work is done in accordance therewith.   

B Contractor shall secure a Change Order from FORA before proceeding with any part of the Work 
affected by any such errors, omissions or inconsistencies.  If Contractor fails to secure such Change 
Order for any error, inconsistency or omission discovered by Contractor or that would be reasonably 
evident to an experienced Contractor, it shall be considered to have proceeded at its own risk and 
expense and shall bear all costs resulting therefrom, including costs of correction and additional testing 
and inspection.   

C Contractor shall thoroughly review all reports and studies delivered by FORA to Contractor prior to 
commencing the Work, including but not limited to hazardous material and geotechnical studies, and all 
Work shall be done in accordance with such reports and studies, unless otherwise directed by FORA in 
writing. 

2.12 VERIFICATION OF DIMENSIONS.   

A Contractor shall verify all dimensions before laying out and performing any particular portion of the 
Work and shall be responsible for any errors which might have been avoided thereby. Contractor shall 
promptly notify FORA of any such errors by using a Request for Information Form (“RFI”). Dimensions 
of Work as indicated on Drawings are not guaranteed to be as built dimensions.   

B No measurements shall be scaled from Drawings and used as definite dimensions for layout or fitting 
Work in place. Dimensions for items to be fitted into constructed conditions or improvements at the 
Project Site shall be taken at the Project Site.  

C Whenever a stock size, manufactured item or piece of equipment is specified by its nominal size or 
dimensions, Contractor shall be responsible to verify measurements thereof and assure proper 
incorporation into the Work.   

2.13 SURVEY AND STAKING.   

A FORA will stake the limits of work. Contractor shall protect survey staking provided by FORA.  

B Re-surveying costs shall be borne by Contractor in the event FORA has to re-survey and re-stake.  
Contractor shall verify all benchmarks, grades, lines and monuments before laying out the Work.   

C All layout and staking required for the Work except as set forth hereinabove shall be provided by 
Contractor.      

2.14 SUPERVISION, COORDINATION, AND DIRECTION.   

A Contractor shall supervise, coordinate and direct the Work using Contractor’s best skill and attention.  
Contractor shall be responsible for and have control over construction means, methods, techniques, 
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sequences, procedures, and the coordination of all portions of the Work, unless otherwise shown or 
specified in the Contract Documents or directed in writing by FORA Construction Manager.   

B Contractor shall at all times maintain good discipline and order among its employees and 
Subcontractors.  It shall provide competent, fully qualified personnel to perform the Work.   

C Upon the written request of FORA, any personnel or other agents of Contractor that are not satisfactory 
to FORA shall be promptly and lawfully replaced by others satisfactory to FORA. 

2.15 LABOR, MATERIALS, EQUIPMENT.   

A Unless otherwise provided in the Contract Documents, Contractor shall provide and pay for all labor, 
materials, equipment, tools, construction equipment and machinery, water, heat, utilities, transportation, 
and other facilities and services necessary for proper execution and completion of the Work, whether 
temporary or permanent and whether or not incorporated or to be incorporated in the Work and all sales, 
consumer, use, and similar taxes.   

B The Work under this Contract is a public works project (see definition of public works, Labor Code 
section 1720 et seq.) and must be performed in accordance with the requirements of Labor Code sections 
1720 to 1861 and Title 8 California Code of Regulations sections 16000 to 17270, which govern the 
payment of prevailing wage rates on public works projects. This Project is subject to compliance 
monitoring and enforcement by the Department of Industrial Relations (DIR). Contractor and all 
Subcontractors must comply with all applicable laws and regulations, and perform all obligations 
required by the DIR pursuant to such authority.  

C Contractor shall keep itself informed of State and Federal laws and regulations which in any manner 
affect those employed by Contractor or in any way affect the performance of its service pursuant to this 
agreement. Contractor shall use reasonable care to comply with applicable laws in effect at the time the 
Services are performed hereunder, which to the best of Contractor’s knowledge, information and belief; 
apply to Contractor’s obligations under this Agreement. 

1. The following Labor Code sections are hereby referenced and made a part of this Agreement: 

2. Section 1775 - Penalty for Failure to Comply with Prevailing Wage Rates. 

3. Section 1777.5 and 1777.6 - Apprenticeship Requirements. 

4. Section 1813 - Penalty for Failure to Pay Overtime. 

5. Sections 1810 and 1811 - Working Hour Restrictions. 

6. Section 1775 - Payroll Records. 

D Contractor must utilize a Labor Compliance Monitoring (LCM) firm from FORA’s prequalified list of 
monitors. The selected LCM must utilize the “ELATION” software and compile payroll records, 
whether such records are required to be filed with the Department of Industrial Relations or not.  
Contractor must authorize the LCM to provide FORA access to such Elation Records. 

E The prevailing wage rates set forth are the minimum that must be paid by the Contractor on a public 
works contract. Nothing herein contained shall be construed as preventing the Contractor from paying 
more than the minimum rates set forth. If a worker employed by a Subcontractor on a public works 
project is not paid the general prevailing per diem wages by the subcontractor, the Contractor is liable 
for any penalties under section 1775(a), if the Contractor fails to comply with the requirements of section 
1775(b). Contractor shall periodically review and monitor all Subcontractors’ certified payroll records. 
If Contractor learns that any Subcontractor has failed to comply with the prevailing wage requirements 
herein, Contractor shall take corrective action. 

F Contractor represents and warrants that the Contract Sum includes sufficient funds to allow Contractor 
and all Subcontractors to comply with all applicable laws and contractual agreements. Contractor shall 
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defend, indemnify and hold FORA, its officers, employees and agents harmless from and against any 
and all claims, demands, losses, liabilities, and damages arising out of or relating to the failure of 
Contractor or any Subcontractor to comply with any applicable law in this regard, including, but not 
limited to, Labor Code section 2810. Contractor agrees to pay any and all assessments, including wages, 
penalties and liquidated damages (those liquidated damages pursuant to Labor Code section 1742.1) 
made against FORA in relation to such failure 

G If applicable, the respondent must demonstrate compliance with the following FORA Prevailing Wage 
Requirement per FORA Master Resolution §1.01.050 and  §3.03.090, as determined by the Director of 
the Department of Industrial Relations under Division 2, Part 7, Chapter 1 of the California Labor Code 
to workers performing “First Generation Construction.” 

H No contractor or subcontractor may be listed on a bid proposal for a public works project unless 
registered with the Department of Industrial Relations pursuant to Labor Code section 1725.5 [with 
limited exceptions from this requirement for bid purposes only under Labor Code section 1771.1(a)]. 

I No contractor or subcontractor may be awarded a contract for public work on a public works project 
unless registered with the Department of Industrial Relations pursuant to Labor Code section 1725.5. 

J Pursuant to Labor Code sections 1770 et seq., FORA has obtained from the Department of Industrial 
Relations determinations of the prevailing wage rates and the prevailing wage rates for holiday and 
overtime work in the locality in which the Work is to be performed. Copies of these prevailing wage 
rates are on file and available to any interested party upon request at FORA’s principal office and on the 
following Department of Industrial Relations website: 
http://www.dir.ca.gov/dlsr/DPreWageDetermination.htm. 

K Prevailing wage determinations with a single asterisk (*) after the expiration date remain in effect for 
the life of the project. Prevailing wage determinations with double asterisks (**) after the expiration 
date indicate that the basic hourly wage rate, overtime and holiday pay rates, and employer payments to 
be paid for work performed after this date have been predetermined. If work is to extend past this date, 
the new rate must be paid and should be incorporated in contracts entered into now. The Contractor 
should contact the Prevailing Wage Unit, DLSR, to obtain predetermined wage changes. All 
determinations that do not have double asterisks (**) after the expiration date remain in effect for the 
life of the project. 

L If it becomes necessary to employ crafts, classifications or types of workers other than those listed, the 
Contractor shall immediately notify the FORA Representative who will then inform the Contractor of 
the prevailing rate which shall be applicable as a minimum from the time of initial employment. 

2.16 PERMITS AND APPROVALS.   

A Contractor shall procure a permit from the City of Seaside prior to the start of work. Contractor shall 
also obtain all permits (city, state, federal, county local, environmental and governmental), approvals, 
licenses, and inspections, pay all applicable fees or charges therefor, and give all applicable notices 
necessary for the proper execution and performance of the Work.   

B Contractor shall deliver to FORA all original licenses, permits, and approvals obtained by Contractor in 
connection with the Work prior to the final payment or upon termination of the Agreement, whichever 
is earlier.   

C Contractor shall comply and shall require its Subcontractors to comply with all permits, licenses and 
related government approvals or directives with respect to the execution and performance of the Work.   

D Without limitation, Contractor shall timely file (or, at FORA’s option, shall prepare for FORA’s timely 
filing of) any Notices of Intent (NOIs) required for construction activities to be covered under applicable 
storm water permits; shall develop, implement, and update Storm Water Pollution Prevention Plans 
(SWPPPs); and shall identify, implement and, upon completion of the Work, discontinue and dispose 
of excess materials  required to be removed in accordance with best management practices and as 
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required by the specifications and as contemplated by Applicable Laws and permits, licenses and related 
governmental approvals or directives.  

2.17 CONTRACTOR’S PROJECT PERSONNEL.   

A Contractor shall employ a competent Project Manager and superintendent and any necessary support 
staff who shall be in attendance at the Project Site at all times during the performance of the Work.  The 
Project Manager and superintendent shall represent Contractor, and communications given to and 
received from the Project Manager or superintendent shall be binding on Contractor.  

B  In entering into this Agreement, FORA is relying on the personal expertise and reputation of the persons 
specified in Exhibit E attached hereto and such persons shall, at all times, be employed in the positions 
indicated in Exhibit E unless otherwise required or approved by FORA. 

2.18 CONFINING OPERATIONS.   

Contractor shall confine operations at the Project Site to areas permitted by Applicable Laws and the 
Contract Documents and shall not unreasonably encumber the Project Site or other property of FORA 
or its affiliates with materials or equipment.  Contractor shall store materials and equipment safely and 
securing in areas of the Project Site approved by FORA. 

2.19 PROJECT SITE PROCEDURES AND SECURITY.   

Contractor shall comply with FORA’s Project Site and building procedures and regulations, noise 
control and security procedures provided by FORA, including but not limited to hours of operation 

 
2.20 CUTTING AND PATCHING.   

Contractor shall not cut or otherwise alter the work of FORA or any separate contractor or any existing 
improvements beyond a 25’ building perimeter except with the written consent of FORA and such 
separate contractor. 

2.21 TESTING.   

A Tests, inspections, reports and approvals of the Work required by the Contract Documents or by 
Applicable Law shall be made at appropriate times in the progress of the Work. Contractor shall 
coordinate with FORA the schedule for all tests and inspections.  FORA or its designated representatives 
may observe such procedures, regardless of whether the tests and inspections are the responsibility of 
FORA or Contractor.  Contractor shall be responsible for notifying the proper governmental 
agency/inspector and FORA’s Representative, or designee, not less than seventy-two (72) hours prior 
to a required inspection.   

B Unless otherwise expressly provided in the Contract Documents, Contractor shall make arrangements 
for all such tests, inspections, reports and approvals with applicable public agencies with jurisdiction or 
independent testing agencies acceptable to FORA, as the case may be, and FORA shall bear the costs 
of such tests, inspections, reports and approvals, excluding any overtime costs of Contractor or any of 
Contractor’s employees or Subcontractors; provided, however, that if any inspection or testing reveals 
a failure to comply with (a) the requirements of the Contract Documents, (b) generally accepted 
standards of performance of the Work, or (c) any Applicable Laws, Contractor shall bear all costs of 
detection and correction, including, but not limited to FORA Construction Manager’s additional services 
made necessary by such failure.  

C If additional testing or inspecting is required due to the fault of Contractor, all costs and expenses for 
such testing or inspection shall be paid by Contractor 

D Contractor is responsible to identify all sampling, testing and waste profile requirements of the approved 
disposal sites. Contractor shall be responsible for additional sampling, testing or waste profiling not 
identified in the Scope of Work and the Base Bid. If not identified in the Scope of Work (Exhibit A) 
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and Base Bid (Exhibit C1), Contractor shall make arrangements for all such tests, inspections, reports 
and approvals with applicable public agencies with jurisdiction or independent testing agencies 
acceptable to FORA, as the case may be, and Contractor shall bear the costs of such tests, inspections, 
reports and approvals, including any overtime costs of Contractor or any of Contractor’s employees or 
Subcontractors. 

2.22 PRIOR INSPECTION BY CONTRACTOR AND SUBSURFACE UTILITIES.  

A Contractor represents that it has inspected the Project Site and has satisfied itself as to the condition 
thereof and that the Contract Sum is just and reasonable compensation for all the Work, including all 
foreseen or foreseeable risks, hazards, and difficulties in connection therewith.   

B Contractor shall be responsible for physically verifying the location of any existing subsurface utilities 
prior to commencements of any portion of the Work that may affect such utilities, including hand 
potholing at all new utility line crossings with existing lines and all tie-in points to confirm location.  
Should an interruption in service(s) occur due to Contractor’s operations, Contractor shall be responsible 
to provide for any and all interim conditions during this interruption until complete service is restored. 

C Contractor shall notify all utility agencies (gas, electrical, telephone, water, sewer, storm, drain, 
telecommunications, fiber optics, cable tv, etc.) prior to commencing work to ensure jobsite safety and 
to verify the site is free of underground, unmarked utilities.   Contractor shall be responsible for any 
surface or sub-surface damage to utilities caused by its operations.   

D Contractor shall carefully review all reports, studies and surveys provided by FORA prior to signing this 
Agreement and shall report any discrepancies that Contractor may note by RFI. 

2.23 CLEAN-UP. 

A Contractor shall keep the Project Site and surrounding area free from the accumulation of excess dirt, 
waste materials, and rubbish on a daily basis during performance of the Work and shall remove all 
excess dirt, waste material, rubbish, tools, equipment, machinery, and surplus materials from the Project 
Site attributable to its trades and work and surrounding area. If, in the opinion of FORA, Contractor is 
not properly performing cleanup, Contractor shall be given a twenty-four (24) hour compliance notice.  
If, at the end of twenty-four (24) hours, Contractor has not satisfactorily accomplished the cleanup, 
FORA may proceed to do the cleanup work with its own forces and back charge Contractor. At the end 
of each shift, each Contractor’s work area shall be cleaned to a condition equal to the start of the shift.  
All construction debris shall be recycled to the greatest extent possible.  

B Contractor shall promptly remove from the Project Site all unused construction materials, equipment, 
supplies and debris and shall leave the Work area in a satisfactory condition. Contractor shall provide 
dump trucks of sufficient size to accommodate this Contractor’s daily cleanup and off haul operations. 
Ongoing cleanup of the City of Seaside streets adjacent to the project to eliminate all dirt and debris 
generated as a result of this work. Contractor shall maintain cleanliness of surrounding streets. 
Contractor is responsible for cleaning all mud, dirt, debris, and other material from its vehicles prior to 
leaving the Project Site.  If Contractor fails to take immediate and adequate steps to clean the streets, 
FORA’s Representative will be entitled to conduct such cleanup and back charge Contractor for the cost 
thereof. 

C On completion of the Work and prior to submittal of its Final Application for Payment, Contractor shall 
completely clean the Project Site and leave it trash-free and in neat appearance, as further specified in 
the Specifications.  If Contractor is responsible for any paving as part of the Work, Contractor shall 
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thoroughly sweep streets. If Contractor fails to clean up at the completion of the Work, FORA may do 
so and the cost thereof shall be charged to Contractor. 

2.24 HOURS OF OPERATION.    

A Regular work hours are 7:00 a.m. to 5.00 p.m., Monday through Friday  

B Loud noise making activity may be conducted only between the hours of 8:00 a.m. and 4:30 p.m.  

C Hours of operation may change per FORA’s discretion.  

D Any work (including on and off loading equipment and materials) outside of the regular work hours 
must be requested by Contractor at least 48 hours before the requested time and must be approved by 
FORA’s Representative or FORA Construction Manager before work may commence.  

2.25 ON-SITE WATER CONTROL.   

A Contractor shall provide the means and methods for controlling groundwater runoff and preventing 
pollutions during construction.   

B Contractor shall obtain the groundwater discharge permit from the local municipal sewer utility and all 
other costs, including but not limited to, pumps, temporary power, generators, fuel, hoses, desilting tanks 
and holding tanks shall be provided by Contractor.   

C Any costs incurred by Contractor to implement any other additional measures to mitigate unforeseen 
contaminated groundwater prior to discharge into the City sewer system shall be considered extra work.  

D All groundwater testing, if required, will be performed by FORA. 

2.26 STORM FLOWS.   

A Contractor shall be responsible for providing all necessary means to handle, carry through, or divert 
around its Work, all flows including storm flows and unforeseen subdrain, so as to prevent back-up, by-
passing to the Monterey Bay, or flooding damage to property.  The RWQCB has the power, derived 
from the Porter-Cologne Water Quality Control Act, to impose fines up to Twenty-Five Thousand 
Dollars ($25,000) per day (or portion thereof) for bypassing of flows to the Monterey Bay, as well as 
any civil or criminal penalties imposed below pursuant to the Clean Water Act.  Contractor shall be 
responsible for any violation of the RWQCB requirements caused by Contractor’s operations.  

B In addition, provisions of Clean Water Act, Section 3.09 “Federal Enforcement” state that any civil and 
criminal violations of the Act may result in fines of up to a maximum of One Hundred Thousand Dollars 
($100,000) per day plus imprisonment for any knowing violations.   

C If an overflow to the Monterey Bay occurs because of Contractor’s operations or Contractor’s 
negligence, any fines will be considered direct damages caused by Contractor.   

D FORA will be entitled to recover such sum from monies due Contractor or directly from Contractor at 
its option. 

2.27 UTILITY INTERRUPTION/SCHEDULING.   

A Contractor shall schedule and conduct its work in a manner that will not cause interference, except as 
otherwise specified in the Contract Documents, with existing utilities and services, including, but not 
limited to sewers, water mains, gas lines, electrical lines, telephone lines, and the normal flow of traffic.  
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Should an interruption in service(s) occur due to Contractor’s operations, Contractor shall be responsible 
to provide for any and all interim conditions during this interruption until complete service is restored.  

B Contractor shall notify all agencies prior to commencing work to ensure Project Site safety and to verify 
the Project Site is free of underground, unmarked utilities.    

C Contractor shall be responsible for any surface or sub-surface damage to utilities caused by its operations 
and for any loss associated with unauthorized interruption of utilities.   

2.28 PROTECTION OF WORK DURING INCLEMENT WEATHER OR SUSPENSION OF CONSTRUCTION.   

A In the event of suspension of construction, or during inclement weather, or whenever FORA shall direct, 
Contractor shall carefully protect the Work and materials against damage or injury from the weather.   

B If, in the opinion of FORA, any work or materials shall have been damaged or injured by reason of 
failure on the part of Contractor to protect the Work, such Work or materials shall be removed and 
replaced at the expense of Contractor. 

2.29 ROYALTIES AND LICENSE FEES.   

A Contractor shall pay all royalties and license fees.   

B Contractor shall defend all suits or claims for infringement of any copyright, trademarks, or patent rights 
and shall save FORA and FORA Construction Manager harmless from loss on account thereof, except 
that FORA and/or FORA Construction Manager shall be responsible for all such loss when a particular 
design, process or the product of a particular manufacturer or manufacturers is specified by FORA or 
FORA Construction Manager, but if Contractor has reason to believe that the design, process or product 
specified is an infringement of a patent, Contractor shall be responsible for such loss unless Contractor 
promptly gives such information to FORA Construction Manager. 

2.30 ADVERTISING AND PHOTOGRAPHY.   

Contractor shall not take any photographs or videos of the Project, except for use on the Project, or use 
FORA’s name, or photographs or videos of the Project, or to refer to FORA directly or indirectly in any 
promotion or advertisement, in any news release or release to any general or trade publication or other 
media without receiving FORA’s prior written approval for the specific photograph, video, use or 
release, which approval may be withheld at the sole and complete discretion of FORA. 

2.31 ADDITIONAL REPRESENTATIONS. 

A In addition to any other representations and warranties contained in the Contract Documents, Contractor 
hereby represents and warrants the following to FORA, as an inducement to FORA to enter into this 
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Agreement, which representations and warranties shall survive the execution and delivery of this 
Agreement, any termination of the Agreement and the final completion of the Work: 

1. Contractor is financially solvent, able to pay its debts as they mature and possessed of sufficient 
working capital to complete the Work and perform its obligations under the Contract Documents; 

2. Contractor is able to furnish the plant, tools, materials, supplies, equipment, services and labor 
required to complete the Work and perform its obligations hereunder and has sufficient experience 
and competence to do so; 

3. Contractor is authorized to do business in the State of California and is properly licensed by all 
necessary governmental and public and quasi-public authorities having jurisdiction over it and over 
the Work and the Project Site; 

4. Contractor’s execution of this Agreement and its performance of the Contract Documents are 
within its duly authorized powers; 

5. Contractor has visited the Project Site, is familiar with the local conditions under which the Work 
is to be performed, and has correlated its observations with the requirements of the Contract 
Documents; and 

6. The Contract Sum is just and reasonable compensation for all the Work including all foreseeable 
risks, hazards and difficulties in connection therewith. 

ARTICLE 3 - PROTECTION OF PERSONS AND PROPERTY 

3.01 SAFETY PRECAUTIONS AND PROGRAMS.  

A Contractor shall be solely responsible for: 

1. Conditions of the Project Site under its control including the safety of all persons and property 
during the performance of the Work, and  

2. Initiating, establishing, maintaining and supervising all health and safety precautions and programs 
in connection with its operations and the Work, including, without limitation, a written injury 
prevention program as required by Labor Code Section 6401.7.   

B Before Work commences, Contractor shall prepare and submit to FORA its Project Site security and 
health and safety plan in accordance with Project Specifications Volume 2.  All safety provisions shall 
conform to U.S. Department of Labor, the California Occupational Safety and Health Act 
(Cal/"OSHA"), and all other applicable federal, state, county and local laws, ordinances, codes and any 
regulations that may be detailed in other parts of these Contract Documents.   

1. In addition to other safety requirements of the Contract Documents, and at a minimum, Contractor 
shall comply with all applicable requirements of the latest or last effective edition of the State of 
California Construction Safety Orders, except where such orders are preempted by more stringent 
or directly conflicting Federal regulations, in which case the Federal regulations shall govern. 

2. Contractor and their Subcontractors shall provide all protection devices, safety nets, personal 
protection equipment and any other safety protection as required by the Contract Documents to 
safely perform work of this Agreement. 

3. All safety and protection for Contractor, its workforce, any personnel on site at the invitation of 
Contractor, and Contractor’s materials shall be the sole responsibility of Contractor, including, but 
not limited to first aid kits, eye protection, hard hats, safety harnesses and lanyards.  In the event of 
hazardous conditions that are not immediately abated and remedied by Contractor, FORA reserves 
the right to take any necessary corrective action and back charge Contractor for all labor, material, 
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equipment, and other costs incurred by FORA for the corrective measures.  Except to the extent 
covered by insurance, should emergency services be required, Contractor shall pay for it. 

 

C Written, detailed pre-task planning is required, at a minimum, for the following activities related to the 
Hazardous Material and Building Removal Work: 

1. Handling Chemicals: hazardous & irritant 

2. Confined Space Entry 

3. Hoisting/Rigging Activities: including cranes, derricks, forklifts, etc. 

4. Demolition Activities & Hazardous Materials Abatement and Assessment:  asbestos, lead, 
biohazards or other chemicals in the workplace, as well as general demolition hazards assessment 

5. Fall Hazards:  exposures of 5+ feet, overhead work 

6. Material Handling 

7. Public Exposure:  phased occupancy, partial demolition, traffic control, etc. 

8. Scaffolding 

9. General pre-task planning: 

a) Pre-task planning is to be led by the foreman and documented in writing 

b) Conducted at least daily or as otherwise defined by project specifications 

c) All crew members participate (at the job location) in pre-task planning and shall sign the 
completed plan 

d) Shall include hazards and precautions identified in applicable Job Hazard Analysis (JHA) 

e) Shall be readily available at the work site (posted and/or placed where crew members have 
knowledge of its location at the work area) 

f) Pre-Task Plans shall be reviewed and revised whenever work conditions (or crew 
membership) change that may affect the ability to safely complete the work.  Analyze the task 
to be performed. 

D Contractor shall similarly be responsible for requiring similar precautions and programs to be 
established by its Subcontractors governing their portions of the Work.  All health and safety 
requirements shall apply continuously and shall not be limited to normal working hours.   

E Contractor and Subcontractors shall have readily accessible copies of the job specific safety manuals in 
their vehicle or Project Site trailer prior to the commencement of Work on Project Site in accordance 
with Cal/OSHA requirements.   

F For each new phase of Work or the arrival of special equipment or new personnel to the Project, 
Contractor shall hold a special pre-construction safety meeting.   

G Contractor shall also hold weekly safety meetings.  These meeting shall discuss in detail the job specific 
procedures and related safety hazards.  Minutes of these meetings shall be kept by Contractor and 
submitted to FORA with, or prior to, Contractor's submittal of monthly Application for Payment.   

H The right of FORA or FORA Construction Manager to conduct inspections of the Work or construction 
review of Contractor’s performance, and the existence of any health and safety minimum requirements 
in FORA’s Project Site or building procedures and policies, is not intended to impose responsibility on 



Sample Construction Agreement No. FC-_________________ 

 
S201-RFP3 Attachment 3  April 2018 Sample Agreement page 19 of 57 

 

FORA for the adequacy or inadequacy of Contractor’s safety measures on or near the Project Site, or 
elsewhere on the lands of FORA. 

3.02 SAFETY OF PERSONS AND PROPERTY. 

A Contractor shall take all reasonable precautions for the safety of, and shall provide all reasonable 
protection to prevent damage, injury or loss to: 

1. All persons at the Project Site and all other persons who may be affected by the Work; 

2. All the Work and all materials and equipment to be incorporated therein, whether in storage on or 
off the Project Site, under the care, custody or control of Contractor or any of its Subcontractors or 
sub-Subcontractors; and 

3. Other property at the Project Site or adjacent thereto, including trees, shrubs, lawns, walks, 
pavements, roadways, structures and utilities not designated for removal, relocation or replacement 
in the course of construction. 

B All Contractors are hereby notified of their responsibility to provide 40 Hour trained HAZWOPR 
personnel, as required, from within their respective company and/or possible subcontractors for work 
in/at the Project Site. 

C All personnel at the Project Site shall conduct themselves in an appropriate manner, and Contractor 
agrees to remove any worker deemed objectionable by FORA.  Contractor shall prohibit the possession, 
use and being under the influence of any alcoholic beverage, illegal drug or any substance adversely 
affecting perception, judgment, ability or performance.  Contractor shall further prohibit the possession 
of any firearms or other assault weapon on the premises. 

3.03 GENERAL AND PUBLIC SAFETY. 

A Contractor shall designate in writing a competent person as Contractor’s “Project Safety 
Representative.”  The duties of Contractor’s Project Safety Representative shall include responsibility 
for implementation of Contractor’s safety program and inspecting the conditions of the Project Site and 
any other areas affected by Contractor’s operations on a frequent and regular basis as necessary to insure 
compliance with all applicable safety standards, orders, and the requirements of the Contract 
Documents. 

B Contractor shall give all notices and comply with all Applicable Laws bearing on the health and safety 
of persons and/or property or their protection from damage, injury or loss.  Contractor shall promptly 
comply with all reasonable requests of FORA and its agents relating to health, safety and protection of 
property at no additional expense to FORA. 

C Contractor shall erect and maintain, as required by existing conditions and progress of the Work, all 
reasonable safeguards for safety and protection, including posting danger signs and other warnings 
against hazards, promulgating safety regulations and notifying companies and users of adjacent 
facilities. 

D Contractor shall conduct its operations in a manner, which causes the least possible obstruction and 
inconvenience to the safe flow of pedestrian and vehicular traffic. Without limitation of the foregoing, 
Contractor is responsible for coordinating and obtaining approvals of the location of temporary 
barricades and/or detours of traffic from the Police and Fire Departments.  When entering or leaving 
roadways carrying public traffic, Contractor’s equipment, whether empty or loaded, shall in all cases 
yield to public traffic. 

E Contractor shall at all times furnish and maintain adequate safety devices and/or personnel including, 
but not necessarily limited to, barricades, lights, signs, traffic cones, warning tape, temporary roads, 
flagpersons, as necessary to direct pedestrian, vehicular and bicycle traffic safely through or around the 
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area of Contractor’s operations.  All barricades remaining in pedestrian, bicycle or vehicular traffic areas 
between sunset and sunrise shall be equipped with approved and operating flashers. 

3.04 HAZARDOUS MATERIALS. 

A FORA will retain the services of a Certified Industrial Hygienist (CIH). A CIH will aid in providing, 
identifying, evaluating and controlling potential health and safety hazards associated with the presence 
of Hazardous Materials potentially present on the jobsite.  

B The use, storage, disposal or abandonment of explosives or other hazardous or toxic materials 
(“Hazardous Materials”) is not permitted on the lands of FORA or its affiliates except as expressly 
authorized and permitted in the Contract Documents.  Should any such materials be so authorized and 
permitted, Contractor shall submit detailed plans for their care, use and disposal for FORA’s approval 
prior to commencing the Work and shall comply with all Applicable Laws, including, without limitation, 
the requirements of all public agencies having jurisdiction over their use. 

C FORA shall employ a CIH separate from this contract.  

1. The contractor and FORA’s CIH must approve of Contractors hazardous material removal means 
and methods.  

2. FORA’s CIH shall have stop work authority over work pertaining to Hazardous Materials. 

3.  FORA’s CIH must approve the completeness and correctness of work performed prior to FORA 
acceptance of a request for payment.  

D In the event that Contractor or any Subcontractor or sub-Subcontractor becomes aware of any materials 
reasonably believed by Contractor to be Hazardous Materials (other than Hazardous Materials expressly 
authorized and permitted in the Contract Documents) in, under on or about the Project Site, Contractor 
shall immediately notify FORA and stop the Work unless otherwise directed by FORA.  FORA shall 
issue a written work order in accordance with Article 5 to confirm any work stoppage resulting from the 
requirements of this Section 3.04(b).  FORA’s CIH will investigate, and if appropriate, identify 
specifications for the removal of Hazardous Materials.  Contractor or its subs shall not take any remedial 
action with regard to Hazardous Materials found at the Project Site or other lands of FORA, without 
FORA’s express prior written authorization.  Contractor shall not enter into any settlement agreement, 
consent decree or other compromise without first notifying FORA in writing of Contractor’s intention 
to do so and affording FORA ample opportunity to protect its interests. 

E Whenever Contractor becomes aware of any of the following actions with regard to Hazardous Materials 
that are instituted, completed or threatened and that are applicable to the Project, Contractor shall 
immediately notify FORA in writing: 

1. Any governmental or regulatory action; 

2. Any claim against FORA or Contractor; or 

3. Any report, complaint, notice or warning of asserted violation to any environmental agency. 

F If Contractor or any of its permitted Subcontractors haul Hazardous Substances under the Contract 
Documents, such hauler shall comply with all Environmental Laws related to or pertaining to the hauling 
of such materials, including, without limitation, those promulgated by the United States Environmental 
Protection Agency or the Department of Toxic Substances Control.  In advance of any soil or debris 
movement activities, the Contractor must provide FORA with a complete list of all Subcontractors 
expected to haul soils, along with (i) Contractor’s certification that these Subcontractors/transporters are 
properly registered and licensed as hazardous waste haulers by the California Department of Toxic 
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Substances Control; (ii) a copy of each transporter’s DTSC Registration Certificate; (iii) and each 
transporter’s EPA identification number. 

3.05 CONTRACTOR’S OBLIGATION TO REMEDY.  

Contractor shall, at Contractor’s expense (except to the extent covered by proceeds of insurance carried 
under Article 13), promptly remedy all damage or loss to any property caused in whole or in part by 
Contractor, any Subcontractor, any sub-Subcontractor, or anyone directly or indirectly employed by any 
of them who or for which they may be liable or for which Contractor is responsible under Section 3.02, 
except damage or loss attributable solely to the acts of FORA or FORA Construction Manager or anyone 
employed by either of them, or by anyone for whose acts either of them may be liable, and not 
attributable to the fault or negligence of Contractor. 

3.06 LOADING.   

Contractor shall not load or permit any part of the Work to be loaded unsafely. 

3.07 FENCING.   

A In addition to any fencing shown or specified elsewhere in the Contract Documents, Contractor shall 
provide temporary fencing and gates around the work area and any lay down or storage area provided 
by FORA shall present a fencing plan within five (5) days of the Contract signing for FORA’s approval. 
The Contractor may choose to 

1. Provide fencing around each building or work area. 

2. Provide fencing around the project site, within the Limits of Work. 

B Such fencing shall be of the temporary chain link type nominally six (6) feet in height with ‘green 
screens’ and locking gates.  Such fencing shall be provided with reflectors, flashers, warning signs, 
dangles and/or barricades, both during construction and after completion until removal, as required by 
FORA.  Contractor shall, on a daily basis, inspect, maintain, and repair, if necessary, all fencing erected 
by it.   

C If approved to work at night by FORA, Contractor shall provide night lighting to the Project Site and 
immediate adjacent walkways. 

D Contractor shall provide FORA with the combination code to all locks used to secure site.  
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3.08 MINIMIZE DISRUPTION.  

A Contractor shall exercise maximum effort to avoid disruption of the conduct of business in the areas 
surrounding the Project Site.  This shall include, at a minimum, using all feasible methods and strict 
discipline to minimize danger, noise, vibration, fumes, dust and other pollution. 

B Noise shall not exceed 90 decibels at the Limits of Work. 

3.09 EMERGENCIES.   

A In any emergency affecting the safety of persons or property, Contractor shall act, at its discretion, to 
prevent threatened damage, injury or loss.   

B Contractor shall report all First Aid, Medical, Lost Time, and Near-Miss accidents, injuries or loss 
immediately to FORA, or designee. 

C Any additional compensation or extension of time claimed by Contractor on account of emergency work 
shall be determined as provided in Article 5 for Changes in the Work. 

3.10 COSTS FOR PROTECTION OF PERSONS AND PROPERTY.    

A Except as otherwise specified, all costs in connection with meeting the requirements of this Article 3 
shall be borne by Contractor.   

B Failure of Contractor to comply with any health and/or safety requirements of the Contract Documents 
shall be deemed sufficient cause for FORA to, without prior notice to Contractor, take whatever action 
is, in FORA’s opinion, necessary to achieve compliance with such requirements.  In lieu of direct 
reimbursement by Contractor, FORA may, at its option, deduct the costs of any such action by FORA 
from monies due Contractor.   

C FORA will notify Contractor of any action taken under the provisions of this subparagraph within five 
(5) business days. 

ARTICLE 4 - TIME FOR PERFORMANCE 

4.01 COMMENCEMENT; CRITICAL PATH.   

A Within five (5) business days after the issuance of the Notice to Proceed issued by FORA, Contractor 
shall provide an updated “Baseline” Construction Schedule for FORA’s review and approval. 

B Upon FORA’s approval of the Baseline Construction Schedule, Contractor shall commence 
performance of the Work and thereafter continuously and diligently proceed with the performance of 
the Work, in accordance with the Construction Schedule, to completion.   

C Contractor shall be responsible for the Construction Schedule and meet all critical path dates, including 
but not limited to, any milestone dates contained in the Construction Schedule, subject only to extension 
for Excused Delays in accordance with Section 4.02.  Should Contractor fail to meet any of the critical 
path dates, including but not limited to any milestone dates identified in the Construction Schedule, upon 
written notice from FORA, Contractor shall cause its employees, Subcontractors and other parties 
performing the Work, to perform and work at hours and days, in addition to the normal working hours 
and days, whatever overtime work is necessary to meet the Construction Schedule.   

D No adjustment will be made to the Contract Sum for additional compensation paid to Contractor’s 
employees and Subcontractors for overtime or shift work due to Contractor’s failure to meet any of the 
critical path dates, unless such failure is due to an Excused Delay, in which case any additional 
compensation to Contractor shall be determined by Change Order in accordance with Article 5.   

E If Contractor shall fail to expedite Work upon demand by FORA in accordance with the foregoing 
sufficient to eliminate the effect of  any critical path delays on the Construction Schedule, Contractor 
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shall be deemed in default hereunder, and in such event, without limitation of any other right or remedy 
of FORA, FORA shall have the right to terminate this Agreement as provided in Section 14.01, 14.03, 
and 15.02 FORA shall also have the right to expedite such Work and charge such costs to Contractor to 
the extent such costs, together with all other costs of completing the Work, exceed the Contract Sum. 

4.02 DELAYS.   

A Contractor shall carry out the Work continuously and with due diligence in accordance with the 
Construction Schedule and shall achieve Substantial Completion and Final Completion (as hereinafter 
defined) of the Work by the dates shown on Exhibit D (the “Scheduled Date for Substantial 
Completion” and the “Scheduled Date for Final Completion,” respectively); provided, however, that 
if Contractor is delayed in the performance of the Work by:  

1. The negligence or willful misconduct of FORA or FORA Construction Manager or of any 
employee, agent or representative of either, or 

2. Changes in the Work ordered by FORA, or  

3. Strikes exceeding twenty (20) days, fire, unavoidable casualties, national emergency, Abnormal 
Weather (as defined below), or  

4. Any other cause beyond Contractor’s (or any of its Subcontractors’) control and without 
Contractor’s or any Subcontractor’s fault or negligence (excluding therefrom the financial inability 
of Contractor or its Subcontractors and any delays that could be mitigated or avoided as hereinafter 
provided) (any of the foregoing being herein referred to as an “Excused Delay”),  

5. Then the Scheduled Date for Substantial Completion and, to the extent that such delay affects the 
Scheduled Date for Substantial Completion, the Construction Schedule shall be extended for a 
period equal to any delay in Substantial Completion of the Work directly resulting from such 
Excused Delay, provided that within two (2) business days after the commencement of any such 
delay, Contractor delivers to FORA or FORA’s Representative a written request for extension for 
such delay, and such request is approved by FORA, which approval shall not be unreasonably 
withheld based on the criteria set forth herein.    

B Contractor agrees that there shall be no extensions for inclement weather other than Abnormal Weather 
as described below.   

C Contractor also agrees that there shall be no extensions for delays in deliveries of materials, equipment 
or supplies to be requisitioned by Contractor, and that it shall be Contractor’s responsibility to assure 
timely delivery of such items in accordance with the original agreed Construction Schedule.    

D It shall also be Contractor’s responsibility to prove to FORA that a delay is an Excused Delay and affects 
the critical path such that there will be a delay in the actual date of Substantial Completion.  Any 
extension of the Scheduled Date for Substantial Completion allowable hereunder shall be evidenced by 
a Change Order prepared by at Contractor’s request by the FORA Construction Manager or FORA’s 
Representative for FORA’s approval and, if approved by FORA, executed by FORA and Contractor in 
accordance with Article 5 below.   

E Contractor expressly waives all rights and claims for delay that are not made by Contractor within two 
(2) business days after the commencement of any such delay.  In case of a continuing delay of any 
nature, Contractor shall be required to make only one request for an extension of the Scheduled Date for 
Substantial Completion hereunder.   

F In no event shall Contractor be entitled to compensation or any increase in the Contract Sum as a result 
of the causes specified in A.3 or A.4 of this Section 4.02.   

G As used herein, the term “Abnormal Weather” means actual weather conditions encountered at the 
Project Site that are at least 200% as severe as the normal average weather encountered at the Project 
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Site over the past twenty (20) years, as evidenced by official weather bureau records, or (ii) FORA 
determines, in its sole and reasonable discretion, to be abnormal.  

H Contractor shall be entitled to no extension of time to the extent a delay which would otherwise be 
excusable could be mitigated or avoided by Contractor, and Contractor shall, at its sole cost and part of 
the Contract Sum, take all reasonable steps to mitigate any such delay. 

4.03 Substantial Completion; Final Completion.   

A As used herein, the term “Substantial Completion” means that all of the following have occurred:  (i) 
the Work shall have been fully completed to FORA’s satisfaction in accordance with the Contract 
Documents, except for Punch-List Work (as defined in Section 10.01 below); (ii) all required approvals 
and permits allowing the legal occupancy of the Project or use of the Project and all other certificates, 
permits and/or licenses of any governmental authority having or claiming to have jurisdiction over the 
Work or operation of the Project shall have been delivered to FORA; and (iii) all mechanical, utility and 
other system components of the Project are functioning as required by the Contract Documents.  

B The date of Substantial Completion of the Work shall be determined as set forth in Article 10.   

C All Punch-List Work shall be completed by Contractor as provided in Article 10. 

D As used herein, the term “Final Completion” means the completion of all Work (including Punch List-
Work) to FORA’s satisfaction in accordance with the Contract Documents. 

4.04 Schedule 

A Contractor must prepare all schedules using standard scheduling software acceptable to FORA, and must 
provide the schedules in electronic and paper form as requested by FORA. In addition to the general 
scheduling requirements set forth below, Contractor must also comply with any scheduling requirements 
included in the Special Conditions or in the Technical Specifications. 

B Baseline (As-Planned) Schedule.  Within ten calendar days following FORA’s issuance of the Notice 
of Award (or as otherwise specified in the Special Conditions), Contractor must submit to FORA staff 
for review and acceptance a baseline (as-planned) schedule using critical path methodology showing in 
detail how Contractor plans to perform and fully complete the Work within the Scheduled Date for 
Substantial Completion and the Scheduled Date for Final Completion (the “Contract Time”), including 
labor, equipment, materials and fabricated items. The baseline schedule must show the order of the 
major items of Work and the dates of start and completion of each item, including when the materials 
and equipment will be procured. The schedule must also include the work of all trades, reflecting 
anticipated labor or crew hours and equipment loading for the construction activities, and must be 
sufficiently comprehensive and detailed to enable progress to be monitored on a day-by-day basis. For 
each activity, the baseline schedule must be dated, provided in the format specified in the Contract 
Documents or as required by FORA, and must include, at a minimum, a description of the activity, the 
start and completion dates of the activity, and the duration of the activity. 

1. Specialized Materials Ordering. Within five calendar days following issuance of the Notice to 
Proceed, Contractor must order any specialized material or equipment for the Work that is not 
readily available from material suppliers. Contractor must also retain documentation of the 
purchase orders date(s). 

C FORA’s Review of Schedules.  FORA staff will review and may note exceptions to the baseline 
schedule, and to the progress schedules submitted as required below, to assure completion of the Work 
within the Contract Time. Contractor is solely responsible for resolving any exceptions noted in a 
schedule and must, within seven days, correct the schedule to address them. 

D Progress Schedules.  After FORA staff accepts the final baseline schedule with no exceptions, 
Contractor must submit an updated progress schedule and three-week look-ahead schedule, in the format 
specified by FORA, for review and acceptance with each application for a progress payment, or when 
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otherwise specified by FORA staff, until completion of the Work. The updated progress schedule must: 
show how the actual progress of the Work as constructed to date compares to the baseline schedule; 
reflect any proposed changes in the construction schedule or method of operations, including to achieve 
Project milestones within the Contract Time; and identify any actual or potential impacts to the critical 
path. Contractor must also submit periodic reports to FORA of any changes in the projected material or 
equipment delivery dates for the Project. 

1. Float. The progress schedule must show early and late completion dates for each task. The number 
of days between those dates will be designated as the “float.” Any float belongs to the Project and 
may be allocated by FORA to best serve timely completion of the Project. 

2. Failure to Submit Schedule. Reliable, up-to-date schedules are essential to efficient and cost-
effective administration of the Project and timely completion. If Contractor fails to submit a 
schedule within the time periods specified in this Section or submits a schedule to which FORA 
has noted exceptions that are not corrected, FORA staff may withhold up to five percent from 
payment(s) otherwise due to Contractor until the exceptions are resolved, the schedule is corrected 
and resubmitted, and FORA has accepted the schedule. In addition, Contractor’s failure to comply 
with the schedule requirements will be deemed a waiver of any claims for Excusable Delay or loss 
of productivity arising when Contractor is out of compliance, subject only to the limits of Public 
Contract Code section 7102. 

E Recovery Schedule.  If FORA staff determines that the Work is more than one week behind schedule, 
within seven days following written notice of such determination, Contractor must submit a recovery 
schedule, showing how Contractor intends to perform and complete the Work within the Contract Time, 
based on actual progress to date. 

F Effect of Acceptance.  Contractor and its Subcontractors must perform the Work in accordance with the 
most current FORA-accepted schedule unless otherwise directed by FORA staff. FORA’s acceptance 
of a schedule does not operate to extend the time for completion of the Work or any component of the 
Work and will not affect FORA’s right to assess liquidated damages for Contractor’s unexcused delay 
in completing the Work within the Contract Time.  

G Posting.  Contractor must at all times maintain a copy of the current FORA-accepted progress or 
recovery schedule posted prominently in its on-site office. 

H Reservation of Rights.  FORA staff reserves the right to direct the sequence in which the Work must be 
performed or to make changes in the sequence of the Work in order to facilitate the performance of work 
by FORA or others, or to facilitate FORA’s use of its property. The Contract Time or Contract Sum may 
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be adjusted to the extent such changes in sequence actually increase or decrease Contractor’s time or 
cost to perform the Work. 

ARTICLE 5 -  CHANGES IN THE WORK 

5.01 CHANGES.   

A A “Change Order” is a written instrument prepared by the FORA Construction Manager or FORA’s 
Representative at the request of Contractor for FORA’s approval and, if approved by FORA, signed by 
FORA and Contractor, setting forth their agreement upon: 

1.  A change in the Work, if any;  

2. The amount of adjustment in the Contract Sum, if any; and  

3. The amount of any adjustment in the Scheduled Date for Substantial Completion, or Contract Time, 
if any.   

B Modifications to the Agreement are valid and legally binding if duly authorized by a written and signed 
Change Order approved by FORA and Contractor.  

C FORA may make changes in the Work without invalidating the Agreement. FORA staff may direct 
changes in the Work, which may include Extra Work or deletion or modification of portions of the 
Work. Any change in the Work, whether directed by FORA or pursuant to Contractor’s request for a 
Change Order, will not be a valid and binding change to the Agreement unless it is formalized in a 
Change Order, which may include commensurate changes in the Contract Sum or Contract Time as 
applicable.  

D Contractor must promptly comply with FORA-directed changes in the Work in accordance with the 
original Contract Documents, even if Contractor and FORA have not yet reached agreement as to 
adjustments to the Contract Sum or Contract Time for the change in the Work or for the Extra Work. 
Contractor is not entitled to extra compensation pursuant to Public Contract Code section 7101 based 
on cost reduction changes or “value engineering,” unless otherwise specified in the Special Conditions, 
or unless expressly authorized in advance in writing by FORA. Any such change in the Work shall be 
effected by a Change Order.   

E Notwithstanding any provision in the Contract Documents to the contrary, no change in the Work, 
including, without limitation, a change in the Drawings and Specifications or in any plans, specifications 
or drawings subsequently approved by FORA, or any extension of time within which to complete the 
Work, shall be valid without the written approval of the surety that issued Contractor’s payment and 
performance bonds if that surety’s approval of the change is required pursuant to the terms of the bonds 
the surety has issued.   

5.02 CHANGE ORDER REQUEST.   

A Contractor shall perform no additional work or change in the Work without a Change Order approved 
in accordance with the terms of this Article 5 prior to commencing such work. The procedure set forth 
herein shall be not be waivable by FORA or Contractor unless in writing and signed by both parties.   

B Contractor shall not be entitled to any additional compensation or change in the Scheduled Date for 
Substantial Completion except in accordance with the procedures set forth herein, or in the case of 
emergency if necessary to prevent personal injury or property damage, in which case any additional 
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work performed by Contractor shall be entitled to reasonable compensation and/or a delay in the 
Scheduled Date for Substantial Completion as determined by FORA.   

C FORA may order a change in the Work by giving Contractor a written request for a Change Order 
(“Change Order Request”), in the form of AIA Document G709 or such other form as FORA may 
designate, setting forth in detail the nature of a proposed change in the Work.   

D Upon receipt of a Change Order Request, Contractor shall promptly furnish to FORA a statement setting 
forth in detail, with a labor and material breakdown by trades and work classifications, Contractor’s 
proposal for the change, if any, in the Contract Sum attributable to the changes set forth in such Change 
Order Request, a proposed adjustment, if any, of the Construction Schedule and Scheduled Date for 
Substantial Completion resulting from such proposed change and any proposed adjustments of time and 
costs related to unchanged Work resulting from such proposed change.    

E Contractor shall keep and present, in such form as FORA may prescribe, an itemized accounting together 
with appropriate supporting data of the proposed cost of such change and revision to the Construction 
Schedule.  If a Change Order is done on a time and material or cost plus mark-up basis, Contractor shall 
not be entitled to any markup for overhead and profit on any Work performed pursuant to a Change 
Order other than a Change Order initiated by FORA which increases the scope of the Work, and any 
Contractor's markup for overhead and profit on Work resulting from such Change Order increasing the 
scope of the Work shall be no greater than the allowable mark-ups for labor, equipment, materials, 
overhead and profit as defined in the most current version of the State of California, Department of 
Transportation’s “Labor Surcharge & Equipment Rental Rates” guide and the most current version of 
the State of California, Department of Transportation, Standard Specifications for the actual cost of such 
additional Work set forth on attached Exhibit F1.   

F Notwithstanding the foregoing, (i) at FORA’s option, Contractor shall perform all additional Work 
pursuant to a Change Order with unit rate pricing as established on Contractor’s submitted Base Bid 
Work/Schedule of Values Exhibit (as defined in Exhibit C1 and C2), in accordance with the unit rate 
established at time of Contractor's bid, and (ii) no mark up for general conditions, overhead and profit 
will be allowed on such additional Work covered by unit rate pricing, and (iii) the daily rate for field 
office and home office overhead charges shall be defined in accordance with Exhibit F1, and shall be 
established at Five Hundred Dollars  ($500) per day for the duration of the Agreement in determining 
extended overhead costs for all changes in the Work, claims or other impacts delaying or reducing the 
overall Project duration.    

1. Adjustments to Contract Sum.  The amount of any increase or decrease in the Contract Sum will 
be determined based on one of the following methods, but in the order provided with unit pricing 
taking precedence over the other methods: 

2. Unit Pricing.  Amounts previously provided by Contractor in the form of unit prices, either in a bid 
schedule or schedule of values (Exhibit C1 and C2), will apply if unit pricing has previously been 
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provided in Contractor’s accepted bid schedule or schedule of values for the affected Work. No 
additional markup for overhead, profit, or other indirect costs will be added to the calculation. 

3. Lump Sum.  A mutually agreed upon lump sum for the affected Work with no additional markup 
for overhead, profit, or other indirect costs. 

4. Time and Materials.  On a time and materials basis, including allowed markup for overhead, profit, 
and all other indirect costs, and which may include a not-to-exceed limit, calculated as the total of 
the following sums: 

a) All direct labor costs plus 15% markup;  

b) All direct material costs, including sales tax, plus 15% markup; 

c) All direct plant and equipment rental costs, plus 15% markup; 

d) All direct subcontract costs plus ten percent markup; and 

e) Increased bond or insurance premium costs computed at 1.5% of total of the previous four 
sums. 

 
G FORA shall respond to Contractor’s estimate within a reasonable period of time.   

H At FORA’s request, Contractor shall include FORA’s representative in the negotiation of Change Order 
Requests with Subcontractors and material suppliers.  Subcontractor shall not be entitled to any markup 
for overhead and profit on any Work performed pursuant to a Change Order other than a Change Order 
initiated by FORA which increases the scope of the Work, and any Subcontractor's markup for overhead 
and profit on Work resulting from such Change Order increasing the scope of the Work shall be no 
greater than the allowable mark-ups for labor, equipment, materials, overhead and profit as defined in 
the most current version of the State of California, Department of Transportation’s “Labor Surcharge & 
Equipment Rental Rates” guide and the most current version of the State of California, Department of 
Transportation, Standard Specifications for the actual cost of such additional work set forth on attached 
Exhibit F1.   

I If FORA approves in writing Contractor’s proposal, a Change Order shall be issued and signed by FORA 
and Contractor in form provided hereinabove and, if applicable, the Contract Sum and/or the Scheduled 
Date for Substantial Completion shall be adjusted as set forth in such Change Order.   

J Agreement on any Change Order shall constitute a final settlement of all items covered thereby 
including, without limitation, the additional cost, if any, of performing unchanged Work, and any 
extension of time to complete the Work, subject to performance thereof and payment therefor pursuant 
to the terms of the Contract Documents. Contractor agrees that unless the Change Order specifically 
modifies the time for performance of the Work and the Scheduled Date for Substantial Completion, 
there shall be no modification thereof, and Contractor expressly waives and releases any and all claims, 
rights, or interests, including but not limited to those for extensions of time, unjust enrichment, impact, 
disruption, loss of efficiency, or consequential costs, originating directly or indirectly out of and 
additional or change in Work performed by Contractor except as approved by FORA pursuant to an 
approved Change Order. 

K Disputes.  In the event of a dispute over entitlement to or the amount of a change in Contract Time or a 
change in Contract Sum related to a FORA-directed change in the Work, Contractor must perform the 
Work as directed and may not delay its Work or cease Work pending resolution of the dispute, but must 
continue to comply with its duty to diligently prosecute the performance and timely completion of the 
Work, including the Work in dispute. In the event that FORA and Contractor dispute whether a portion 
or portions of the Work are already required by the Contract Documents or constitute Extra Work, or 
otherwise dispute the interpretation of any portion(s) of the Contract Documents, Contractor must 
perform the Work as directed and may not delay its Work or cease Work pending resolution of the 
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dispute, but must continue to comply with its duty to diligently prosecute the performance and timely 
completion of the Work, including the Work in dispute, as directed by FORA. Contractor’s sole recourse 
for an unresolved dispute related to changes in the Work or performance of any Extra Work is to comply 
with the dispute resolution provisions. 

L  Extra Work.  FORA may direct Contractor to perform Extra Work related to the Project.  

1. Contractor must promptly perform any Extra Work as directed or authorized by FORA in 
accordance with the original Contract Documents, even if Contractor and FORA have not yet 
reached agreement on adjustments to the Contract Sum or Contract Time for such Extra Work. 

2.  Contractor must maintain detailed daily records that itemize the cost of each element of Extra 
Work, and sufficiently distinguish the direct cost of the Extra Work from the cost of other Work 
performed.  

3. For each day that Contractor performs Extra Work, or Work that Contractor contends is Extra 
Work, Contractor must submit no later than the following business day, a daily report of the Extra 
Work performed that day and the related costs, together with copies of certified payroll, invoices, 
and other documentation substantiating the costs (“Extra Work Report”). FORA will make any 
adjustments to Contractor’s Extra Work Report(s) based on its records of the Work.  

4. When an Extra Work Report(s) is agreed on and signed by both FORA and Contractor, the Extra 
Work Report(s) will become the basis for payment under a duly authorized and signed Change 
Order. Failure to submit the required documentation by close of business on the next business day 
is deemed a full and complete waiver for any change in the Contract Sum or Contract Time for any 
Extra Work performed that day. 

M Unilateral Change Order.  If the parties dispute the terms of a proposed Change Order, including disputes 
over the amount of compensation or extension of time that Contractor has requested, the value of deleted 
or changed Work, what constitutes Extra Work, or quantities used, FORA may elect to issue a unilateral 
Change Order, directing performance of the Work, and authorizing a change in the Contract Sum or 
Contract Time for the amount of compensation or added time that FORA believes is merited. 
Contractor’s sole recourse to dispute the terms of a unilateral Change Order is to submit a timely Claim.  

N Remedy for Non-Compliance.  Contractor’s failure to promptly comply with a FORA-directed change 
is deemed a material breach of the Agreement, and in addition to all other remedies available to it, FORA 
may, at its sole discretion, hire another contractor or use its own forces to complete the disputed Work 
at Contractor’s sole expense, and may deduct the cost from the Contract Sum. 

O Non-Compliance Deemed Waiver.  Contractor waives its entitlement to any increase in the Contract 
Sum or Contract Time if Contractor fails to fully comply with the provisions of this Article. Contractor 
will not be paid for unauthorized Extra Work. 

 
 
5.03 CONTRACTOR INITIATED CHANGE ORDER REQUEST.   

A Contractor must submit a Request for Change for changes in the Work, compensation for Extra Work, 
or a change in the Contract Sum or Contract Time as a written Request for Change or  proposal.   

B Time for Submission.  Any Request for Change in the Contract Sum or the Contract Time must be 
submitted in writing FORA within ten calendar days of the date that Contractor first encounters the 
circumstances, information or conditions giving rise to the request, even if the total amount of the 
requested change in the Contract Sum or impact on the Contract Time is not yet known at that time. 

C Required Contents.  Any Request for Change or proposal submitted by Contractor must include a 
complete breakdown of actual or estimated costs and credits, and must itemize labor, materials, 
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equipment, taxes, insurance, subcontract amounts, and, if applicable, Extra Work Reports. Any 
estimated cost must be updated in writing as soon as the actual amount is known.   

D Required Documentation.  All claimed costs must be fully documented, and any related request for an 
extension of time or delay-related costs must be included at that time and in compliance with the 
requirements of Article 5 of the General Conditions.  

E Required Form.  Contractor must use FORA’s form(s) for submitting all Request for Change or 
proposals, unless otherwise specified by FORA. 

F Certification.  All requests must be signed by Contractor and must include the following certification:  

“The undersigned Contractor certifies under penalty of perjury that its statements and representations in 
this Request for Change are true and correct. Contractor warrants that this Request for Change is 
comprehensive and complete as to the Work or changes referenced herein, and agrees that any costs, 
expenses, or time extension request not included herein is deemed waived. Contractor understands that 
submission of claims which have no basis in fact or which Contractor knows to be false may violate the 
False Claims Act, as set forth in Government Code sections 12650 et seq.” 

 
5.04 FIELD ORDER REQUEST.    

A If, with respect to any Change Order Request, no agreement can be reached between FORA or FORA’S 
Representative and the Contractor or there is insufficient time for the parties to reach such agreement, 
then FORA or FORA’s Representative nevertheless shall have the right to cause such Change Order 
Request to constitute a Change Order by giving Contractor written notice thereof in the form of a “Field 
Order Request” in which case: 

1. The Contract Sum shall be increased or decreased by an amount equal to the actual increase or 
decrease, as the case may be, in the actual cost of such additional Work set forth in Exhibit F1.  In 
no event shall Contractor’s markup for overhead and profit on work resulting from such Change 
Order increasing the scope of the Work exceed the allowable mark-ups for labor, equipment, 
materials, overhead and profit as defined in the most current version of the State of California, 
Department of Transportation’s “Labor Surcharge & Equipment Rental Rates” guide and the most 
current version of the State of California, Department of Transportation, Standard Specifications 
for the cost of the Work attributable to such changes based upon the Alternates or the costs for 
labor and equipment set forth on attached Exhibit F1, as applicable. And, 

2. The Scheduled Date for Substantial Completion shall be extended or reduced by the length of 
additional work time or reduction in work time, if any, fairly attributable to such change in the 
Work as reasonably established by Contractor and approved by FORA in an updated Construction 
Schedule. 

B Any change in the Contract Sum or the Scheduled Date of Completion pursuant to a Field Order Request 
shall be determined as provided below and set forth in writing by FORA and Contractor within thirty 
(30) days after completion of that portion of the Work covered by such Field Order Request.   

C In the event of any dispute by Contractor concerning a Field Order Request or a Change Order, 
Contractor shall submit such dispute in writing with a reasonably detailed explanation of the basis of 
such claim within ten (10) business days of learning of the circumstances of such dispute, or Contractor 
shall be deemed to have waived any claims against FORA. Any dispute presented by Contractor 
pursuant to the foregoing shall be resolved in accordance with Article 22. 

D If FORA or FORA’s Representative reduces the scope of the Work, then,  

1. The Contract Sum shall be reduced by the sum of the actual cost of the Work deleted, and  
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2. The Scheduled Date for Substantial Completion shall be advanced by the length of the reduction in 
work time, if any, fairly attributable to such reduction in the scope of the Work.   

3. Unit rates established in the Base Bid Work and Alternates (as defined in Exhibits C1 and C2) may 
be used to establish the credit amount due to FORA based on a reduction in scope of Work, at 
FORA’s or FORA’s Representative’s discretion.  

5.05 EXECUTION OF CHANGE ORDER.   

A Contractor shall promptly proceed with any change ordered by FORA or FORA’s Representative 
pursuant to a Change Order including any Field Order Request.   

B Contractor shall not make any change in the Work or be entitled to any adjustment in the Contract Sum 
or the Scheduled Date for Substantial Completion, except as provided in a Change Order signed by 
FORA or FORA’s Representative or in accordance with the procedure set forth in Section 5.03 regarding 
Field Order Requests.  

C Each Change Order shall reflect payment in full for a change in the Work and in no event shall 
Contractor be entitled to an increase in the Contract Sum in payment for the cumulative effect of multiple 
Change Orders. 

5.06 CONCEALED AND UNFORESEEABLE CONDITIONS.   

A If Contractor encounters conditions at the Project Site which are (1) subsurface or otherwise concealed 
physical conditions or unknown physical conditions of an unusual nature that vary materially from 
conditions indicated by the Contract Documents and are of an unusual nature differing materially from 
those ordinarily encountered and generally recognized as inherent in work of the character provided for 
in the Contract Documents, and (2) differ materially from any reports or surveys provided to Contractor 
prior to execution of this Agreement, then Contractor shall promptly notify FORA’s Representative after 
Contractor discovers or encounters such condition. Thereafter, FORA’s Representative shall promptly 
investigate such condition and Contractor shall perform no work involving or affected by such condition 
until after having received written directions from FORA or FORA’s Representative.   

B If a condition is encountered by Contractor which satisfies subsections (1) and (2) above, Contractor 
shall be entitled to an extension of the Scheduled Date for Substantial Completion, as reasonably 
determined by FORA, and an adjustment to the Contract Sum in accordance with the provisions of 
Article 5.   

C No increase in the Contract Sum shall be made and no extension of the Scheduled Date for Substantial 
Completion shall be allowable, however, for any conditions (whether or not indicated by the Contract 
Documents) ascertainable by a careful Project Site inspection by Contractor.   

D Contractor acknowledges that any surveys, analysis, testing, geotechnical reports or other information 
concerning the conditions at the Project Site provided by FORA, including any information concerning 
the conditions of existing structures, surface and subsurface conditions at the Project Site, have not been 
performed or developed by FORA or FORA’s Representative, but instead by independent contractors 
and have been made available to Contractor for general information only, not as a representation or 
warranty of the accuracy, completeness or correctness of the information.  Provided that Contractor 
conducts a careful Project Site inspection and otherwise conforms to the requirements of Article 3, 
Contractor shall be entitled to reasonably rely on such information.   

E Contractor’s sole remedy against FORA as a result of any such incorrect, inaccurate or incomplete 
information shall be an extension of the Scheduled Date for Substantial Completion and/or an increase 
in the Contract Sum as provided hereinabove.   

F Notwithstanding the foregoing, Contractor shall be responsible for physically verifying the location of 
any existing subsurface utilities prior to commencement of any portion of the Work that may affect such 
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utilities, including if necessary hand potholing to confirm location as provided in Section 2.28, and 
Contractor shall not rely on any existing reports that FORA may deliver to Contractor pertaining to the 
location of subsurface utilities.   

G Accordingly, Contractor shall be responsible for any damage that Contractor may cause to such utilities 
and any unauthorized interruption thereof and shall not be entitled to any extension of time or adjustment 
to the Contract Sum in such case. 

5.07 CORRECTION OF WORK 

A Contractor shall promptly correct work rejected by FORA or Work failing to conform to the 
requirements of the Contract Documents, whether or not fabricated, installed or completed. Contractor 
shall bear the costs of correcting such rejected work, including additional testing and inspections 
required and compensation for FORA's services and expenses made necessary thereby. 

B In the event of an emergency constituting an immediate hazard to the health or safety of any persons or 
property, FORA may undertake, at Contractor's expense and without prior notice, work necessary to 
correct such hazardous condition(s) arising from work performed by Contractor that is not in 
conformance with the requirements of the Contract Documents. 

C Contractor shall remove from the Project Site portions of the Work that are not in accordance with the 
requirements of the Contract Documents, and are neither corrected by Contractor nor accepted by 
FORA.   

D If Contractor fails to correct nonconforming work, as per Paragraph 2.10, FORA may correct the 
nonconforming work by terminating the employment of Contractor; taking possession of the Project 
Site, materials, equipment, tools, appliances, and construction equipment and machinery owned by 
Contractor; accepting assignment of Subcontractor agreements, and/or finishing the Work by whatever 
method(s) FORA may deem expeditious and appropriate. If Contractor does not proceed with correction 
of such nonconforming Work, within such time fixed by written notice from FORA, FORA may remove 
and store the salvageable materials, articles and/or equipment at Contractor's expense. If Contractor does 
not pay all costs of such removal and storage within 14 days after written notice, FORA may, upon 14 
additional calendar days written notice, sell such materials, articles and/or equipment at an auction or 
private sale, and shall account for the proceeds thereof, after deducting costs and damages that would 
have been borne by Contractor, including compensation for FORA's services and expenses made 
necessary thereby. If the proceeds of a sale do not cover all costs that Contractor would have borne, the 
Contract Sum shall be reduced by the deficiency. If payments then or thereafter due Contractor are not 
sufficient to cover such amount, Contractor shall pay the difference to FORA.  

E Contractor shall bear the cost of correcting Work executed by FORA or separate contractors, whether 
fully completed or partially completed, which is caused by Contractor's correction or removal of Work 
that is not in accordance with requirements of the Contract Documents. 

F Nothing contained in this Section 5.06 shall be construed to establish a period of limitation with respect 
to other obligations that Contractor might have in the Contract Documents. Establishment of the time 
period of 1 year, as described in Section 2.10, relates only to the specific obligation of Contractor to 
correct the Work, and has no relationship to the time within which the obligation to comply with 
requirements of the Contract Documents may be sought to be enforced, nor to the time within which 
proceedings may be commenced to establish Contractor's liability with respect to Contractor's 
obligations other than specifically to correct the Work. 

G If FORA prefers to accept any or all of the Work that is not in accordance with requirements of the 
Contract Documents, FORA may do so instead of requiring its correction and/or removal, in which case 
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the Contract Sum will be reduced as appropriate and equitable. Such adjustment shall be effected 
whether or not final payment to Contractor has been made. 

5.08 DISPUTES 

A In the event of a dispute over entitlement to or the amount of a change in Contract Time or a change in 
Contract Sum related to a FORA-directed change in the Work, Contractor must perform the Work as 
directed and may not delay its Work or cease Work pending resolution of the dispute, but must continue 
to comply with its duty to diligently prosecute the performance and timely completion of the Work, 
including the Work in dispute. In the event that FORA and Contractor dispute whether a portion or 
portions of the Work are already required by the Contract Documents or constitute Extra Work, or 
otherwise dispute the interpretation of any portion(s) of the Contract Documents, Contractor must 
perform the Work as directed and may not delay its Work or cease Work pending resolution of the 
dispute, but must continue to comply with its duty to diligently prosecute the performance and timely 
completion of the Work, including the Work in dispute, as directed by FORA. Contractor’s sole recourse 
for an unresolved dispute related to changes in the Work or performance of any Extra Work is to comply 
with the dispute resolution provisions. 

ARTICLE 6 - CONTRACT SUM 

6.01 CONTRACT SUM.   

A Subject to the provisions of the Contract Documents, FORA agrees to pay Contractor as compensation 
for the Work the Contract Sum to be payable in installments in accordance with the progress payment 
provisions of Article 7, subject to any additions and deductions by Change Orders.   

B The Contract Sum is intended to include all increases in costs, foreseen and unforeseen, including, 
without limitation, taxes, labor, materials, and transportation costs, all of which are to be borne solely 
by Contractor.   

C All loss or damage arising from any Work performed under this Agreement through unforeseen or 
unusual conditions, obstructions, difficulties or delays which may be encountered in the prosecution of 
the Work, or through the action of the elements, shall be borne by Contractor, except as provided in 
Section 5.05.  

6.02 ITEMS TO BE CREDITED OR REIMBURSED BY CONTRACTOR.   

A The following items shall be credited against the Contract Sum or shall be reimbursed by Contractor to 
FORA: 

1. The full amount of any deposits originally funded by or charged to FORA that have been returned 
to Contractor. 

6.03 PERMITS.   

City of Seaside Permits shall be obtained and paid for by Contractor. All other applications and permits 
required to commence and perform the Work shall also be obtained by Contractor at Contractor’s 
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expense, unless otherwise directed by FORA, and the fees for such applications and permits shall be 
included in the Contract Sum. 

6.04 CONSTRUCTION TESTING COSTS,  

The costs of construction testing shall not be included within the Contract Sum.  All construction testing 
(other than testing required as a result of defective or nonconforming Work) will be performed by, and 
at the direct expense of, FORA. 

6.05 ALLOWANCES.   

A The Contract Sum includes the allowances set forth in Exhibit F2 (“Allowances”).  Each Allowance, 
unless otherwise specified, covers the net cost to Contractor of all services, materials, equipment, freight, 
unloading, handling, storage, installation, taxes and other expense incurred in performing the Work 
described under such Allowance.   

B If the actual final cost under an Allowance either exceeds or is less than the amount of such Allowance, 
the Contract Sum shall be increased or decreased, as the case may be, to reflect the amount of the costs 
actually incurred and properly documented.   

C Progress payments on account of authorized expenditures under Allowances shall be certified on 
Contractor’s monthly Application for Payment (as defined in Article 7) and must be approved by FORA.   

D A schedule shall be prepared by FORA Construction Manager to specify when an expenditure under 
Allowances must be authorized by FORA Construction Manager and FORA. 

6.06 ACCOUNTING PROCEDURES.   

A Contractor shall establish accounting procedures acceptable to FORA and complying with generally 
accepted accounting principles for all costs incurred by Contractor under this Agreement.  Contractor 
shall permit FORA and its agents to review its accounting procedures and shall make such revisions to 
its procedures as may reasonably be requested by FORA to verify and control costs incurred under this 
Agreement.  No change shall be made in such accounting procedures except with the prior written 
approval of FORA.   

B With each request for progress payments, Contractor shall submit all receipts and invoices, including 
certified payroll data, justifying the costs incurred by Contractor.   

C In no event shall FORA be obligated to reimburse Contractor for costs pertaining to any portion of the 
Work to be billed on a cost plus basis, such as Change Orders, in excess of prices reasonably obtainable 
in the local market at the time the products or services were obtained by Contractor, including such 
discounts as are reasonably obtainable.   

D Any overpayments pertaining to any portion of the Work to be billed on a cost plus basis revealed by 
such audits shall be promptly repaid by Contractor, and any underpayments revealed by such audits 
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shall be promptly paid by FORA.  If such audit shall reveal an overpayment in excess of five percent 
(5%) for the period involved, then the costs of such audit shall be borne by Contractor.   

6.07 SCHEDULE OF VALUES.   

A Unless otherwise provided elsewhere in the Contract Documents, Contractor shall submit a schedule of 
values (“Schedule of Values”) to FORA within five (5) business days after execution of this Agreement 
and in any event before the first Application for Payment.   

B The Schedule of Values shall allocate the entire Contract Sum among the various portions of the Work 
and to the portions of the Work performed by each Subcontractor.   

C The Schedule of Values shall contain single line item entries, identified for each major item of the Work, 
and otherwise shall be prepared in such form, and supported by such data, to substantiate its accuracy, 
as FORA may require. 

D The Schedule of Values shall contain single line item entries for Hazardous Materials that may be found, 
identify each material profile and shall be prepared in such form, and supported by such data, to 
substantiate its accuracy as FORA may require.   

E The Schedule of Values shall contain reasonable market cost allocations for all items of Work shown in 
the Construction Schedule. 

F The Schedule of Values, when approved by FORA, shall be used as a basis for evaluating Contractor’s 
Applications for Payment and change order work. 

 

ARTICLE 7 - PROGRESS PAYMENTS ON AGREEMENT PRICE 

7.01 APPLICATION.   

A On or before the last day of each month, Contractor shall submit to FORA and FORA Construction 
Manager a notarized application for payment in electronic format.   

B The Application for Payment shall set forth in detail, as of the last day of the preceding month, the 
percentage of the Work completed during such month, the value of such completed Work based on the 
Schedule of Values, the progress of the Work based on the Construction Schedule, the dollar amount of 
any retention, as provided herein, and  the dollar amount of the Contract Sum due and owing to 
Contractor for such completed Work under the terms of this Agreement, including amounts due under 
any Change Orders.   

C Each Application for Payment shall include in electronic format sworn statements and such other 
documentation as FORA may require, including but not limited to certified payroll, daily Project Site 
construction reports and weekly safety meeting minutes, and itemization of all disbursements previously 
made to Subcontractors and vendors on a monthly basis, and the percentage of completion of the Work 
as of the last day of the preceding month.   

D Each Application for Payment shall include a detailed itemization of all amounts charged by Contractor 
against Contractor’s contingency, if any, set forth in the approved Schedule of Values. Contractor shall 
also submit to FORA with the Application for Payment a copy of the current Construction Schedule and 
Progress Report referred to in Section 2.03.  Absent written direction from FORA to the contrary, each 
Application for Payment shall be in the form of a notarized AIA Document G702, Application and 
Certification for Payment, and (when applicable) supported by AIA Document G703, Continuation 
Sheet.  In addition, each Application for Payment shall include a conditional upon payment waiver and 
release of mechanic’s lien from each party (such release being consistent with Exhibit G attached hereto 
and conforming to the requirements of California Civil Code Section 3262), covering all sums requested 
in such Application for Payment, and an unconditional waiver and release of mechanic’s lien from each 
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party (such release being consistent with Exhibit H attached hereto and conforming to the requirements 
of California Civil Code Section 3262), covering sums disbursed pursuant to the most recently preceding 
Application for Payment. Contractor warrants title to all Work, including stored materials and 
equipment, upon its receipt of payment from FORA, to be free and clear of all liens, claims, security 
interests or encumbrances.  

E Applications for Payment may not include requests for payment of amounts Contractor does not intend 
to currently pay to a Subcontractor because of a dispute or any other reason.  

F If a correct and complete Application for Payment is not made until after the application date set forth 
hereinabove, payment shall be made by FORA in the subsequent month.   

G As to any Application for Payment including payment for a Change Order to be paid on a time and 
material basis, FORA may require Contractor to submit invoices or invoices with check vouchers 
attached. 

7.02 PAYMENT.   

No later than the last day of the month following the month the Application for Payment is received, FORA 
shall pay the amount of the Application for Payment approved by FORA or FORA’s Representative, FORA 
Construction Manager and FORA’s construction lender; provided:  

A If any item on the Application for Payment is disputed, Contractor shall be promptly notified of such 
dispute and shall submit verification of such item on a revised Application for Payment.  Alternatively, 
pending resolution of any dispute, FORA shall have the right to withhold payment of the disputed 
amount. 

1. FORA shall have the right, but not the obligation, to make payment: (i) directly to Contractor; (ii) 
jointly to Contractor and any Subcontractor; or (iii) directly to a Subcontractor.     

2. No certificate for payment, progress payment or partial or entire use or occupancy of the Work by 
FORA shall constitute an acceptance of the Work or waiver of Contractor’s duty to replace 
unsatisfactory Work or material.   

3. The first Application for Payment shall cover a period beginning on the date construction actually 
begins. 

7.03 USE OF PAYMENT.  

A Except for Contractor’s overhead and profit, Contractor shall use the sums advanced to it pursuant to 
this Article 7 only for the purpose of performance of the Work and the construction, furnishing, and 
equipping of the Project in accordance with the Contract Documents.   

B Contractor shall promptly pay all bills for labor performed and material furnished by others in 
connection with the performance of the Work.   

C Contractor agrees to keep the Project free and clear of any and all liens and claims of Subcontractors, 
materialmen and suppliers, subject to FORA’s performance of its own payment obligations.  In the event 
any lien is filed against the Project Site which Contractor is responsible to remove pursuant to the 
provisions of this Agreement, Contractor shall cause such lien to be fully released and discharged within 
five (5) business days of demand by FORA.  If not fully discharged and released within said five (5) 
business day period, Contractor shall obtain and post a bond within said five (5) business day period 
sufficient to release the lien and thereafter shall take all necessary legal action to defend FORA against 
any legal action related to such lien.   

D If Contractor shall fail to post such bond within the required time, FORA may, in its sole discretion, pay 
any sums necessary to discharge, release and satisfy such lien, and in such case, Contractor shall 
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reimburse FORA, on demand, for all monies paid by FORA in releasing, discharging and satisfying 
such lien, including any attorneys’ fees incurred by FORA.   

E In addition to the foregoing, if any such lien or claim shall be filed at any time during the progress of 
the Work, FORA may withhold the amount of such lien or claim from payments otherwise due 
Contractor until such lien or claim is discharged or until FORA is indemnified by bond or other means 
reasonably satisfactory to FORA.   

F Final Payment and/or retention shall not be paid until Contractor can show that all liens have been 
released.  

G No provision hereof, however, shall be construed to require FORA to ensure the proper disposition or 
application of sums paid to Contractor hereunder. 

7.04 RIGHT TO WITHHOLD APPROVAL.   

A Any provision hereof to the contrary notwithstanding, FORA shall be entitled to withhold approval of 
all or any part of an Application for Payment or nullify all or any part of a previous Application for 
Payment and withhold that amount on account of any of the following: 

1. Default by Contractor of any of its obligations under the Contract Documents; 

2. Work that is defective or was not performed in accordance with the Contract Documents (payment 
will be made as to the portion of the Work which is not defective and was performed in accordance 
with the Contract Documents); 

3. Failure of Contractor to make payments promptly to its Subcontractors or for material or labor used 
in the Work for which FORA has made payment to Contractor; 

4. Liens, claims or stop notices filed or reasonable evidence indicating probable filing thereof; 

5. Reasonable evidence that the Work will not be substantially completed by the Scheduled Date for 
Substantial Completion; 

6. Damage to FORA or any separate contractor of FORA, their affiliates or their separate contractors; 

7. Reasonable evidence that the portion of the Contract Sum then remaining unpaid will not be 
sufficient to complete the Work in accordance with the Contract Documents, in which case 
additional payments will be made to Contractor hereunder only after Contractor, at its sole cost, 
performs a sufficient portion of the Work so that such portion of the Contract Sum then remaining 
unpaid is reasonably determined by FORA’s construction or permanent lender or by FORA to be 
sufficient to so complete the Work; 

8. Failure to maintain and update the Record Copy “as built” redlines as required by Section 2.04; 

9. Failure to deliver the Daily Reports as require by Section 2.05; 

10. Any other reasonable cause. 

7.05 PAYMENT NOT ACCEPTANCE.    

No approval of an Application for Payment nor any payment made hereunder shall be or shall be 
construed to be final acceptance or approval of that part of the Work to which such Application for 
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Payment or payment relates, nor shall such approval or payment relieve Contractor of any of its 
obligations hereunder with respect to such part of the Work. 

7.06 RETENTIONS 

A Upon submittal and receipt of a monthly payment request in accordance with Section 7.01 and 7.02 
above, the following shall apply: 

1. Contractor's payment request shall include the total amount of Work completed to date, including 
materials as verified by FORA, furnished and delivered on the Project Site, not used, or in a secure 
off-site facility, pursuant to Public Contract Code, Section 10261. All materials included in the 
Contractor’s payment requests furnished and delivered on the Project Site, not used, and /or in a 
secure off-site facility shall be used exclusively for the Project. It shall be the sole responsibility of 
the Contractor to maintain, protect and secure such materials. 

2. FORA shall retain not less than five (5%) percent of the estimated value of Work completed. 

B At the request and expense of Contractor, and in accordance with Public Contract Code, Section 10263, 
the Contractor may provide securities in lieu of retention. 

ARTICLE 8 - SUBCONTRACTORS 

8.01 SUBCONTRACTS.   

A All portions of the Work not performed by Contractor shall be performed under written subcontracts 
with Contractor.  Each such subcontract shall require the Subcontractor, to the extent of the Work to be 
performed by the Subcontractor, to be bound to Contractor by the terms of the Contract Documents, to 
assume toward Contractor all the obligations and responsibilities which Contractor assumes towards 
FORA by the Contract Documents, and to perform such portion of the Work in accordance with the 
Contract Documents.   

B Each such subcontract shall preserve and protect the rights of FORA under the Contract Documents, 
with respect to the Work to be performed by the Subcontractor, so that subcontracting thereof will not 
prejudice such rights.   

C Each such subcontract shall incorporate the provisions of this Agreement and shall expressly provide 
that,  

1. The Subcontractor waives all rights that the Subcontractor may have against FORA for damages 
caused by fire or other perils covered by the property insurance carried by Contractor or the City 
of Seaside, (ii) the Subcontractor shall not be entitled to any markup for overhead and profit on any 
Work performed pursuant to a Change Order other than a Change Order initiated by FORA which 
increases the scope of the Work and any Subcontractor’s markup for overhead and profit on Work 
resulting from such Change Order.  Increasing the scope of the Work shall be limited to not more 
than the allowable mark-ups for labor, equipment, materials, overhead and profit as defined in the 
most current version of the State of California, Department of Transportation’s “Labor Surcharge 
& Equipment Rental Rates” guide and the most current version of the State of California, 
Department of Transportation, Standard Specifications for the actual cost of additional Work set 
forth on attached Exhibit F1.  (iii) FORA and entities and agencies designated by the City of 
Seaside shall have access to and the right to audit and the right to copy at FORA’s or the City of 
Seaside’s cost all of the Subcontractor’s books, records, Agreements, correspondence, instructions, 
drawings, receipts, vouchers, purchase orders, and memoranda relating to the Work (the 
Subcontractor shall preserve all such records and other items for a period of at least three (3) years 
after Final Completion).  (iv) FORA is a third-party beneficiary of such subcontract.  (v) 
Subcontractor shall comply with the public works registration and reporting requirements of SB 
854.  (vi) the Subcontractor recognizes the rights of FORA under Section 8.04 and agrees, upon 
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notice from FORA that FORA has elected to accept said assignment and to retain the Subcontractor 
pursuant to the terms of the subcontract, to complete the unperformed obligations under the 
subcontract and, if requested by FORA, to execute a written agreement confirming that the 
Subcontractor is bound to FORA under the terms of the subcontract.   

D Contractor shall cause all first-tier subcontracts to include the provision that the requirements of this 
Section 8.01 shall be included in all sub-subcontracts entered into by Subcontractors for any part of the 
Work.  

E All subcontracts and agreements with suppliers shall be on a fixed price basis unless otherwise provided 
in the Contract Documents or approved in writing by FORA or FORA’s Representative. 

8.02 SUBCONTRACTORS.   

A All portions of the Work other than the supervision and management thereof, including any portions 
proposed to be performed by Contractor, shall be subject to competitive bidding unless otherwise 
approved in writing by FORA  

B Contractor shall enter into subcontracts or other appropriate agreements with the approved 
Subcontractors and suppliers in accordance with Section 8.01.   

C Contractor shall not be permitted to substitute any person or organization for any Subcontractor who 
has been accepted by FORA nor to permit any subcontract to be transferred or to allow the Work under 
any subcontract to be performed by any person or organization other than the Subcontractor who has 
been accepted by FORA, without the prior written consent of FORA.   

D At any time, upon request of FORA, Contractor shall make available to FORA all bids, proposals, 
Agreements, subcontracts or other information requested by FORA regarding the Subcontractors and 
available to Contractor. 

8.03 NO CONTRACTUAL RELATIONSHIP.   

Nothing contained in the Contract Documents shall create any contractual relationship between any 
Subcontractor and FORA, except if and only to the extent that FORA elects to accept the assignment of 
the subcontract with such Subcontractor pursuant to Section 8.04 below. 

8.04 ASSIGNMENT OF SUBCONTRACTS.   

A Contractor hereby assigns to FORA all its interest in all subcontracts and agreements now or hereafter 
entered into by Contractor for performance of any part of the Work.  The assignment will be effective 
upon acceptance by FORA in writing and only as to those subcontracts, which FORA designates in 
writing.   

B FORA may accept said assignment at any time during the course of the Work and prior to Final 
Completion in the event of a suspension or termination of Contractor’s rights under the Contract 
Documents.  

C Such assignment is part of the consideration to FORA for entering into the Agreement with Contractor 
and may not be withdrawn prior to Final Completion.    

ARTICLE 9 - ACCEPTANCE AND FINAL PAYMENT 

9.01   SUBSTANTIAL COMPLETION.  

A Within ten (10) business days after receipt by FORA Construction Manager of written notice by 
Contractor that the Work is substantially completed, FORA Construction Manager shall inspect the 
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Work unless FORA Construction Manager determines that the Work is not sufficiently complete to 
warrant such inspection, in which case a new notice shall be required under this Section 9.01.   

B As used herein, “Substantial Completion” shall mean the date upon which all of the following have 
occurred:  

1. The applicable Work has been completed in accordance with the Contract Documents (except for 
Punch-List Work as defined below) and the applicable Work is sufficiently complete to enable 
FORA to occupy and use the applicable Work for the use for which it is intended without material 
disruption or interference caused by the need to complete any of the applicable Work remaining to 
be completed;  

2. All required approvals and permits for occupancy, use and/or completion of the applicable Work, 
as applicable to the specific nature of the Work, shall have been issued by appropriate governmental 
authorities for the applicable Work (except such certificates, permits, approvals or consents that 
cannot be procured due to reasons beyond the reasonable control of Contractor); and  

3. All mechanical, utility and support systems that are part of the applicable Work are functioning as 
required and intended by the Contract Documents 

4. FORA’s Certified Industrial Hygienist has reviewed and verified hazardous materials have been 
abated and removed from each building in accordance with all applicable laws, regulations and 
requirements.   

C In the event that FORA Construction Manager shall find the Work to have reached Substantial 
Completion and to be in accordance and conformity with the Contract Documents, FORA Construction 
Manager shall promptly thereafter issue a Certificate of Substantial Completion (which may be in the 
standard form prepared by the AIA), dated as of the date of such inspection of the Work, setting forth: 
A statement that the Work has been performed and has reached Substantial Completion as of the date 
of Substantial Completion set out therein in accordance and in conformity with the Contract Documents 
and has been accepted by FORA Construction Manager subject to completion of and correction of any 
Punch List Work listed on the Certificate of Substantial Completion.   

D As used herein the term “Punch-List Work” means minor incomplete or defective items that do not 
impede or interfere with the use and occupancy of the Project for its intended purpose and that can be 
corrected within thirty (30) days.  Within thirty (30) days after the issuance of the Certificate of 
Substantial Completion on a date specified by FORA or FORA’s Representative and FORA 
Construction Manager (and if required by FORA, any construction lender ) shall conduct a second 
inspection of the Work to evaluate the completion of the Punch-List Work listed on the Certificate of 
Substantial Completion and to identify any additional items of defective or nonconforming Work and 
any such additional items shall be added to the list of Punch-List Work.   

E All Punch-List Work shall be completed within thirty (30) days after issuance of the Certificate of 
Substantial Completion, or thirty (30) days after being added to the list of Punch-List Work, as 
applicable, or such longer period as to which FORA and Contractor may agree in writing. 

1. A statement that the Work has been completed in compliance with the applicable laws, codes and 
ordinances for the Project. 

9.02   CONTRACTOR’S FINAL COST ESTIMATE.   

A Within thirty (30) days of the issuance of the Certificate of Substantial Completion by the FORA 
Construction Manager, Contractor shall submit in writing a proposed final estimate of the total amount 
payable to Contractor.  Such proposed final estimate shall include the total amount owing under the 
Agreement and any Change Orders, and shall itemize the remaining amount owed for Agreement items, 
extra items of Work performed under Change Orders and any other basis for payment and shall also 
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show deductions for all prior payments to Contractor, as well as amounts retained by FORA under the 
provisions of the Agreement.  

B Amounts not included in such final cost estimate shall not be eligible for submission and payment at a 
later date.   

C FORA shall review Contractor’s final cost estimate and shall notify Contractor within five (5) business 
days as to whether FORA accepts or disputes Contractor’s final cost estimate.   

D If FORA disputes Contractor’s final cost estimate, FORA may require, and Contractor shall provide, 
within five (5) business days, further documentation in sufficient amount and detail for FORA to 
determine the correct cost estimate.  Once agreement is reached by FORA and Contractor as to the final 
cost estimate, such final cost estimate shall be used as the basis for making final payment to Contractor.   

E Payment to Contractor based on such final cost estimate shall be conclusive and binding against both 
parties on all questions relating to the amount of work performed and the compensation payable therefor, 
except as otherwise provided in Article 14 of this Agreement.  Any such payment is subject to the 
conditions listed in Section 9.05 below. 

9.03   NOTICE OF COMPLETION.   

Within ten (10) days after the Final Punch-List Work, FORA shall file for record a “Notice of 
Completion” for the Work with the Official Records of the applicable county and evidence of such filing 
shall be submitted to Contractor. 

9.04   PAYMENT.   

Upon the expiration of a period of thirty-five (35) days after the filing of such Notice of Completion, 
subject to the satisfaction of the conditions set forth in Section 9.05, FORA shall pay to Contractor such 
amount as is shown by the Certificate of Substantial Completion to be the unpaid balance of the Contract 
Sum; provided, however, (i) that FORA may withhold and retain as an offset against amounts otherwise 
due Contractor hereunder the amount of any damages or other amounts due to FORA from Contractor 
hereunder, and (ii) the retention will not be released, in FORA’s sole discretion, until the Determination 
of Completeness is received from the City. 

9.05 CONDITIONS TO PAYMENT.   

 
A FORA’s obligation to pay Contractor pursuant to Section 9.04 is subject to the following conditions: 

1. Contractor shall have submitted to FORA no later than fifteen (15) days prior to payment a 
complete Application for Payment and a conditional upon final payment waiver and release of 
mechanic’s lien from  Contractor and each Subcontractor to receive final payment conforming to 
the requirements of California Civil Code Section 3262, covering all sums requested in such 
Application, and an unconditional waiver and release of mechanic’s lien (such releases shall be 
consistent with Exhibit  I and  Exhibit J  attached hereto) upon final payment from Contractor and 
all Subcontractors, covering sums disbursed pursuant to the most recently preceding Application 
for Payment, and all other documentation required pursuant to Section 7.01; 

2. FORA shall have received evidence reasonably satisfactory to FORA and its construction lender, 
if applicable, including appropriate title insurance endorsements that there are no liens filed relating 
to the Work.  If any mechanic’s or materialman’s lien or claim has been recorded, FORA may 
withhold the amount thereof until the lien or claim is removed or until FORA and FORA’s 
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construction lender, if applicable, are indemnified against such lien or claim by bond or other means 
reasonably satisfactory to FORA and the construction lender; 

3. All items of Punch-List Work shall have been completed to the satisfaction of FORA in accordance 
with the Contract Documents; 

4. All related Project close out documentation shall be completed to the satisfaction of FORA; 

9.06   NON-WAIVER BY FORA.   

A The making of final payment by FORA shall not constitute a waiver of claims arising from: 

1. Contractor’s obligations to complete any unfinished Punch-List Work; 

2. Unsettled liens; 

3. Faulty or defective Work; 

4. Failure of the Work to comply with the requirements of the Contract Documents; or 

5. The terms of any guaranties or warranties contained in or required by the Contract Documents; or 

6. Any claim for which notice was previously given. 

9.07  WAIVER BY CONTRACTOR.   

The acceptance of final payment by Contractor shall constitute a waiver of all claims by Contractor 
except those previously made by Contractor and identified by Contractor in the final Application for 
Payment as unsettled as of the date of the Application for Payment.  

ARTICLE 10 - OCCUPANCY BEFORE COMPLETION OF WORK 

A FORA reserves the right, at its option and convenience, to occupy or otherwise make use of all or any 
part of the Work at any time prior to Substantial Completion upon ten (10) days’ notice to Contractor 
and subject to the following conditions: 

1. The FORA Construction Manager will make an inspection of the portion of the Project to be 
occupied and prepare a list of items to be completed or corrected prior to Final Completion. 

2. Such occupancy or use shall not be construed by Contractor as an acceptance by FORA of that 
portion of the Work, which is to be occupied or used nor constitute a waiver of existing claims of 
FORA or Contractor against each other. 

3. FORA shall use its best efforts to prevent any such occupancy or use from interfering with the 
conduct of Contractor’s remaining Work. 

4. Contractor shall not be required to repair damage caused by such occupancy or use. 

5. There shall be no added cost to FORA due to such occupancy or use. 

ARTICLE 11 - INDEMNIFICATION  

11.01  INDEMNIFICATION.   

A Contractor shall indemnify, defend and hold harmless FORA and all subsidiary and affiliated entities of 
FORA, the City of Seaside and any of FORA’s and the City of Seaside’s real property with respect to 
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which the Work is to be performed (including any lenders identified in the Contract Documents or the 
applicable Change Order), and each of their respective members, managers, partners, agents, 
representatives, trustees, directors, officers, shareholders and employees, and each of them (collectively, 
the “Indemnified Parties” and each, individually, an “Indemnified Party”) from and against: 

1. any and all claims, demands, losses, liabilities, damage, liens, obligations, interest, injuries, 
penalties, fines, lawsuits or other proceedings, judgments and awards and costs and expenses 
(including reasonable attorneys’ fees and costs, costs of investigations, and expert and consultant 
fees and costs and court costs) of whatever kind or nature, known or unknown, contingent or 
otherwise, including the reasonable cost to the Indemnified Parties of carrying out the terms of any 
judgment, settlement, consent decree, stipulated judgment or other partial or complete termination 
of an action or proceeding that requires the Indemnified Party or Parties to take any action 
(collectively, “Claims” arising or resulting from:  (i) any misconduct, failure to comply with any 
provision of this Agreement, or negligent act, error, or omission of Contractor, its Subcontractors, 
or Contractor’s or its Subcontractors’ agents, representatives, officers or employees, or any other 
person or entity directly or indirectly employed or hired by Contractor or such other person or entity 
in connection with the Work to be performed under the Contract Documents; (ii) any patent or 
latent defect in the workmanship of any such person in connection with the Work; (iii) any patent 
or latent defect in any materials used in the Work and/or incorporated into the Project, or (iv) any 
unauthorized work performed by Contractor; 

2. any and all penalties imposed on account of the violation of any Applicable Laws, compliance with 
which is assigned by the Contract Documents to Contractor; 

3. any and all claims of lien and liens of Contractor or any Subcontractor or any other person or entity 
directly or indirectly employed or hired by Contractor or any Subcontractor or such other person 
or entity, brought or filed, arising out of or in any manner directly or indirectly connected with the 
Work to be performed under the Contract Documents; and 

4. any and all claims and demands which may be made by reason of any infringement, or alleged 
infringement, of any patent rights, or claims or demands caused, or alleged to have been caused, 
by the use of any product, article, apparatus or appliance or portion thereof furnished or installed 
by Contractor; except that FORA shall be responsible for any and all loss when the product, article, 
apparatus or appliance or portion thereof is particularly specified in the Contract Documents, but if 
Contractor has information that the product, article, apparatus or appliance or portion thereof so 
specified infringes on any patent, Contractor shall be responsible as set forth in the foregoing unless 
Contractor promptly informs FORA of such infringement. 

5. The foregoing indemnity shall apply to Claims asserted against Indemnified Parties on the basis of 
concurrent negligence (whether active or passive) or strict or vicarious liability, but shall not apply 
to any Claims found to be due to the sole negligence or willful misconduct of any Indemnified 
Party. 

11.02  DEFENSE.   

A Contractor shall, except to the extent covered or compensated by insurance: 

1. at Contractor’s own cost, expense and risk, defend in a manner and legal counsel acceptable to the 
Indemnified Parties, all suits, actions or other legal or administrative proceedings that may be 
brought or instituted by any third persons or any governmental agencies or officers against any 
Indemnified Party, on account of any matter indemnified against pursuant to Section 11.01 and 
11.03; 

2. pay and/or satisfy any judgment or decree that may be rendered against any Indemnified Party, in 
any suit, action or other legal or administrative proceeding; and 
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3. reimburse any Indemnified Party for the cost of, or for any payment made by such party with respect 
to, any repairs, alterations, or other modifications of or connections to any of the Work undertaken, 
and for any and all other expenses (including, but not limited to, all legal expenses arising as a 
result of Contractor’s wrongful refusal to perform its duties to indemnify any Indemnified Party) 
incurred, in connection with any matter indemnified against pursuant to Section 11.03, or in 
connection with enforcing the indemnity granted in this Section 11.02. 

11.03   OBLIGATION NOT LIMITED BY STATUTORY BENEFITS.   

In any and all claims against any Indemnified Party by an employee of Contractor, or any of its 
Subcontractors or anyone directly or indirectly employed by any of them or anyone for whose acts any 
of them may be liable, the indemnification obligation shall not be limited in any way by any limitation 
of the amount or type of damages, compensation or benefits payable by or for Contractor or its 
Subcontractors under workers’ compensation acts, disability benefit acts or any other employee benefit 
acts. 

11.04  DUTY TO DEFEND.   

Contractor acknowledges and agrees that if any one or more claims or actions are asserted against any 
of the Indemnified Parties giving rise to a duty to defend on the part of Contractor pursuant to this 
Agreement, the Indemnified Parties shall have the right to elect in its or their sole and absolute discretion 
whether to contest any such Claims.  If any Indemnified Party elect to contest any such Claim, the 
Indemnified Party or Parties shall have the right to select its or their own legal counsel and control the 
defense, and Contractor shall bear the cost of employing such counsel and otherwise defending such 
claims, or to tender the defense to Contractor and to approve the counsel Contractor retains to represent 
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the Indemnified Party or Parties and all actual fees and expenses of such counsel shall be the sole 
responsibility of Contractor. 

11.05   SURVIVAL.   

The provisions of this Article 11 shall survive the termination or expiration of this Agreement and shall 
not be limited by the amount or type of insurance obtained by FORA or Contractor. 

ARTICLE 12 - CONTRACTOR’S INSURANCE 

During the performance of its Work, and until termination of this Agreement, unless otherwise specified, 
Contractor shall carry and maintain insurance, and shall comply with the insurance requirements of 
FORA in accordance with Exhibit L attached hereto and incorporated herein. 

ARTICLE 13 - CITY OF SEASIDE’S PROPERTY INSURANCE 

13.01   CONTRACTOR’S RESPONSIBILITY.   

A Contractor shall have full responsibility to evaluate the protection provided by the City of Seaside’s 
property insurance and to carry its own insurance against losses not covered.   

B Copies of the City of Seaside’s property insurance policies shall be made available for Contractor’s 
and/or its Subcontractor’s review at FORA’s office.   

C The City of Seaside’s property insurance does not cover theft or loss against Contractor’s tools and 
equipment and Contractor shall be responsible for any such loss, however caused, and for providing any 
insurance with respect thereto.  

ARTICLE 14 - TERMINATION OF AGREEMENT 

14.01  TERMINATION BY CONTRACTOR.   

A If FORA fails to perform any of its material obligations hereunder, Contractor shall have the right to 
give FORA a written notice stating the nature of the default.  If FORA fails to cure such default within 
thirty (30) days after receipt of such notice or within such longer time as is reasonable under the 
circumstances, Contractor shall have the right to terminate this Agreement by giving FORA written 
notice of such termination at any time thereafter while such default remains uncured.   

B Contractor shall similarly have the right to terminate this Agreement upon thirty (30) days’ notice if the 
Work is suspended by FORA for a period of ninety (90) consecutive days or more from causes not the 
fault of Contractor and without the agreement of Contractor.   

C If this Agreement shall be terminated by Contractor pursuant to this Section 14.01, FORA shall pay 
Contractor the pro rata portion of the Contract Sum applicable to the portion of the Work theretofore 
completed and any proven loss sustained by Contractor upon any materials, equipment, tools, 
construction equipment and machinery, and for reasonable demobilization costs (but in no event shall 
the total amount exceed the Contract Sum).   

D Contractor, as a condition of receiving payment under this Section 14.01, shall execute and deliver all 
such papers and take all such steps, including the assignment of any of its contractual rights pertaining 
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to the Work or to the Project, and the delivery to FORA of all Project record documents, as FORA may 
reasonably require.   

E The payment provided under this Section 14.01 shall be Contractor’s sole and exclusive remedy in the 
event of termination by Contractor and Contractor shall be entitled to no other compensation of damages. 

14.02   TERMINATION FOR CAUSE BY FORA.  

A In the event that: 

1. An order for relief shall be entered against Contractor under the United States Bankruptcy Code; 
or 

2. Contractor shall make a general assignment for the benefit of its creditors, or fail to pay its debts 
as the same become due; or 

3. A receiver shall be appointed to take charge of Contractor’s property; or 

4. The progress of the performance of any material category of the Work shown in the Construction 
Schedule shall be at any time two (2) weeks or more behind the timing set forth in the Construction 
Schedule for such category; or 

5. Contractor shall refuse or fail to supply enough properly skilled workers or proper materials to 
prosecute the Work as provided herein; or 

6. Contractor shall fail to make prompt payment of amounts properly due to its Subcontractors or for 
materials or labor after receiving payments from FORA; or 

7. Contractor shall disregard applicable laws or ordinances or otherwise be in default of any material 
obligation under the Contract Documents; (and only in the case of any event described in 
subparagraphs 14.02.A.5,6,or 7 Contractor fails to cure such problem within seven (7) days after 
the effective date of a written notice from FORA to Contractor)  

B then FORA may terminate this Agreement and take possession of the Project Site, materials, supplies, 
equipment, and tools and finish the Work by whatever method FORA may deem expedient, and, at its 
option, FORA may assume any or all of the subcontracts now or hereafter executed by Contractor 
hereunder.   

C If requested by FORA, Contractor shall remove any part or all of Contractor’s materials, supplies, 
equipment, tools and construction equipment and machinery from the Project Site and if Contractor fails 
to do so, FORA may remove and store, and within ninety (90) days sell, any of the same at Contractor’s expense. 

D If this Agreement shall be terminated by FORA as provided in this Section 14.02, Contractor shall not be 
entitled to receive any further payment except with respect to Work theretofore completed, less any 
sums due FORA on account of damages suffered by FORA as a result of the conduct permitting 
termination or of the termination itself and Contractor shall not be entitled to receive such payment, if 
any, until the expiration of thirty-five (35) days after Final Completion and acceptance of all Work by 
FORA.   

E No termination or action taken by FORA after termination shall prejudice any other rights or remedies 
of FORA provided by law or by the Contract Documents upon such termination, and FORA may 
proceed against Contractor to recover all damages suffered by FORA. Contractor shall execute and 
deliver all such papers and take all such steps, including, without limitation, the legal assignment of its 
contractual rights, as FORA may require for the purpose of fully vesting in FORA the rights and benefits 
of Contractor under any agreements, commitments, or agreements that Contractor has previously 
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undertaken or incurred in connection with the Work, and executing and delivering such papers and 
taking such steps shall be a condition to Contractor’s receiving any payments under this Section 14.02. 

14.03   TERMINATION BY FORA FOR CONVENIENCE.   

A FORA may, at its option, terminate this Agreement, in whole, or from time to time in part, at any time 
by giving written notice to Contractor. In such event, Contractor waives any claims for damages, 
including loss of anticipated profits, on account thereof, and, as the sole right and remedy of Contractor, 
FORA shall pay Contractor in accordance with Section 14.01.   

B Upon receipt of notice of termination pursuant to this Section 14.03, Contractor shall, unless otherwise 
directed in the notice, (i) discontinue the Work to the extent specified in the notice; (ii) place no further 
orders or subcontracts for materials, equipment, services, or facilities, except as may be necessary for 
completion of such portion of the Work as is not discontinued; (iii) promptly cancel, on the most 
favorable terms reasonably possible, all subcontracts to the extent they relate to the performance of the 
discontinued portion of the Work; and (iv) thereafter do only such Work as may be necessary to preserve 
and protect Work already in progress and to protect materials, plants, and equipment on the Project Site 
or in transit thereto.  

C Upon such termination, the obligations of Contractor shall continue as to portions of the Work already 
performed and, subject to Contractor’s obligations under this Section 14.03, as to bona fide obligations 
assumed by Contractor prior to the date of termination. 

14.04  SUSPENSION BY FORA FOR CONVENIENCE.   

A FORA may, at any time and from time to time, without cause, order Contractor, in writing, to suspend, 
delay, or interrupt the Work in whole or in part for such period of time, up to ninety (90) days, as FORA 
may determine, with such period of suspension to be computed from the date of delivery of the written 
order.  Such order shall be specifically identified as a “Suspension Order” under this Section 14.04.   

B The Work may be stopped for such further period as the parties may agree.   

C Upon receipt of a Suspension Order, Contractor shall, at FORA’s expense, comply with its terms and 
take all reasonable steps to minimize costs allocable to the Work covered by the Suspension Order 
during the period of Work stoppage.   

D Within ninety (90) days after the issuance of the Suspension Order, or such extension to that period as 
is agreed upon by Contractor and FORA, FORA shall either cancel the Suspension Order or delete the 
Work covered by such Suspension Order by issuing a Change Order.   

E If the Suspension Order is canceled or expires, Contractor shall continue with the Work.  A Change 
Order will be issued to cover any adjustments in the Contract Sum or the Scheduled Date for Substantial 
Completion necessarily caused by such suspension.   

F The provisions of this Section 14.04 shall not apply if a Suspension Order is not issued by FORA.   

G A Suspension Order shall not be required to stop the Work as permitted or required under any other 
provision of the Contract Documents. 

ARTICLE 15 - STATUS OF FORA CONSTRUCTION MANAGER  

A FORA Construction Manager is an agent of FORA with respect to the Work.  Whenever a right to 
approve or make a determination or other right is reserved hereunder to FORA or its representative, it 
is understood that FORA may delegate the exercise of such right to FORA Construction Manager, 
FORA’s representative or any other entity in writing, and Contractor shall be wholly protected in relying 
upon any action taken by such representative in the exercise of such right, unless Contractor is earlier 
notified in writing by FORA to the contrary.  FORA may, at its option, issue instructions to Contractor 
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through FORA Construction Manager or concurrently to both Contractor and FORA Construction 
Manager.   

B Contractor acknowledges and agrees that any agreements between FORA Construction Manager are not 
intended for the benefit of Contractor or any Subcontractor and that Contractor, and any Subcontractor, 
is not a third party beneficiary of any such Agreements or the parties’ performance thereunder.  
Contractor waives any right, claim, or cause of action Contractor may have as an alleged third-party 
beneficiary of any agreements between FORA Construction Manager. 

ARTICLE 16 - INSPECTION AND AUDIT 

16.01    RIGHT TO AUDIT.   

FORA from time to time during normal business hours and upon request shall have access to and the 
right to inspect, copy and audit all Contractor’s books, records, correspondence, instructions, drawings, 
receipts, vouchers and memoranda relating to the Work.  Contractor shall preserve all such records for 
a period of five (5) years after the final payment hereunder. 

16.02   FORA CONSTRUCTION MANAGER ACCESS.   

A At all times, FORA Construction Manager shall have access to the Work for inspection thereof, but shall 
not be obligated to conduct any such inspection.   

B Contractor shall provide proper and safe facilities for such access and inspection.   

C If any of the Work is required to be inspected or approved by any public authority, Contractor shall 
cause such inspection to be performed or approval to be obtained. 

16.03  LENDER’S ACCESS.   

Contractor understands and acknowledges that any permanent or construction lenders for the Project 
may require periodic inspection and certification by an independent design professional or other 
representative designated and engaged by such lender, and certification by the Board of Fire 
Underwriters.  Consequently, Contractor agrees to make the Work, wherever it is in progress, available 
at all reasonable times for inspection by any lender’s design professional or other representative and 
shall coordinate with FORA’s Representative to make the Work available at appropriate times for 
inspection by representatives of the Board of Fire Underwriters. 

16.04   NO DEEMED WAIVER OR APPROVAL.   

No inspection performed or not performed by FORA hereunder shall be a waiver of any of Contractor’s 
obligations hereunder or be construed as an approval or acceptance of the Work or any part thereof.  

ARTICLE 17 - CONFIDENTIALITY 

17.01 KEEP CONFIDENTIAL.  

Contractor shall treat all information relating to the Project and all information supplied to Contractor 
by FORA or FORA Construction Manager as confidential and proprietary information of FORA or 
FORA Construction Manager and shall not permit release of such information to other parties or make 
any public announcement or publicity releases without FORA’s prior written authorization.   
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ARTICLE 18 - PROJECT RECORD DOCUMENTS 

18.01   FINAL DOCUMENTS.   

A Concurrently with the final Application for Payment, Contractor shall furnish FORA with final drawings 
showing the exact locations of all structures and water, sewer, gas and electric lines and mains and of 
all easements for such utilities then existing.   

B At that time Contractor shall also furnish FORA with two complete sets of as-built Project Record 
Documents covering all the Work for review and approval.   

C Final payment shall be contingent upon Engineer’s approval of as-built record documents. 

18.02    FORA’S PROPERTY,  

A All the Contract Documents, all permits, licenses and applications obtained in connection with the Work, 
and all manuals, drawings, specifications, computations, sketches, test data, survey results, models, 
photographs, renderings, plans, shop and proposal drawings and other materials related to the Work and 
prepared by Contractor or any other person are the property of FORA.  Upon FORA’s request, and at 
FORA’s expense, copies of any and all such documents shall be delivered to FORA.   

B As a condition to final payment, originals of all such permits, licenses and applications and copies of 
any or all such other materials shall be delivered to FORA upon final acceptance of the Work by FORA, 
or upon termination of the Agreement (and Contractor shall see that all such materials are obtained from 
Subcontractors, materialmen and suppliers and delivered to FORA).  

C Such materials shall not be used by Contractor or any other person in any way connected with any other 
work. 

ARTICLE 19 - CONSTRUCTION BY SEPARATE CONTRACTORS 

19.01 SEPARATE CONTRACTORS. 

FORA may perform work on the Project Site, including work, which has been deleted from the 
Agreement by Change Order, with FORA’s own forces or with separate contractors.  Contractor shall 
cooperate fully with FORA’s forces and separate contractors at the Project Site and coordinate the 
scheduling and performance of the Work with the scheduling and performance of the work to be 
performed by FORA’s forces and separate contractors.  Contractor shall afford FORA’s forces and 
separate contractor’s reasonable opportunity to bring in and store materials and equipment on the Project 
Site.  

ARTICLE 20 - DISPUTE RESOLUTION 

20.01   CLAIMS   

This Section applies to and provides the exclusive procedures for any Claim arising from or related to 
the Agreement or performance of the Work. 
 

A Definition.  “Claim” means a separate demand by Contractor, submitted in writing by registered or 
certified mail with return receipt requested, for change in the Contract Time, including a time extension 
or relief from Liquidated Damages, or a change in the Contract Sum, that has previously been submitted 
to FORA in accordance with the requirements of the Contract Documents, and which has been rejected 
or disputed by FORA, in whole or in part.  

B Limitations.  A Claim may only include the portion of a previously rejected demand that remains in 
dispute between Contractor and FORA. With the exception of any dispute regarding the amount of 
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money actually paid to Contractor as Final Payment, Contractor is not entitled to submit a Claim 
demanding a change in the Contract Time or the Contract Sum, which has not previously been submitted 
to FORA in full compliance with Section 5 and Section 6, and subsequently rejected in whole or in part 
by FORA. 

C Scope of Section.  This Section is intended to provide the exclusive procedures for submission and 
resolution of Claims of any amount, and applies in addition to the provisions of Public Contract Code 
Section 9204 and Sections 20104 et seq., which are incorporated by reference herein. 

D No Work Delay.  Notwithstanding the submission of a Claim or any other dispute between the parties 
related to the Project or the Contract Documents, Contractor must perform the Work and may not delay 
or cease Work pending resolution of the Claim or other dispute, but must continue to diligently prosecute 
the performance and timely completion of the Work, including the Work pertaining to the Claim or other 
dispute. 

20.02   CLAIMS SUBMISSION  

A  Substantiation.  The Claim must be submitted to FORA in writing, clearly identified as a “Claim” 
submitted and must include all of the documents necessary to substantiate the Claim including the 
Change Order request that was rejected in whole or in part, and a copy of FORA’s written rejection that 
is in dispute. The Claim must clearly identify and describe the dispute, including relevant references to 
applicable portions of the Contract Documents, and a chronology of relevant events. Any Claim for 
additional payment must include a complete, itemized breakdown of all labor, materials, taxes, 
insurance, and subcontract, or other costs. Substantiating documentation such as payroll records, 
receipts, invoices, or the like, must be submitted in support of each claimed cost. Any Claim for an 
extension of time or delay costs must be substantiated with a schedule analysis and narrative depicting 
and explaining claimed time impacts. 

B Claim Format.  A Claim must be submitted in the following format: 

1. General introduction, specifically identifying the submission as a “Claim” submitted under this 
Section. 

2. Relevant background information, including identification of the specific demand at issue, and the 
date of FORA's rejection of that demand. 

3. Detailed explanation of the issue(s) in dispute. For multiple issues, separately number and identify 
each issue and include the following for each separate issue: 

a) The background of the issue, including references to relevant provisions of the Contract 
Documents; 

b) A succinct statement of the matter in dispute, including Contractor’s position and the basis for 
that position; 

c) A chronology of relevant events; 

d) The identification and attachment of all supporting documents (see subsection (A), above, on 
Substantiation); and 

e) Use of a separate page for each issue. 

4. Summary of issues and damages. 

5. The following certification, executed by Contractor’s authorized representative: 

“The undersigned Contractor certifies under penalty of perjury that its statements and representations in 
this Claim are true and correct. Contractor warrants that this Claim is comprehensive and complete as 
to the matters in dispute, and agrees that any costs, expenses, or delay claim not included herein are 
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deemed waived. Contractor understands that submission of a Claim which has no basis in fact or which 
Contractor knows to be false may violate the False Claims Act (Government Code Section 12650 et 
seq.).” 

C Submission Deadlines.   

1. A Claim must be submitted within 12 calendar days following the date that FORA notified 
Contractor in writing that a request for a change in the Contract Time or Contract Sum has been 
rejected in whole or in part.  

2. With the exception of any dispute regarding the amount of Final Payment, any Claim must be filed 
on or before the date of Final Payment, or will be deemed waived.  

3. A Claim disputing the amount of Final Payment must be submitted within 15 days of the effective 
date of Final Payment.   

4. Strict compliance with these Claim submission deadlines is necessary to ensure that any dispute 
may be mitigated as soon as possible, and to facilitate cost-efficient administration of the Project. 
Any Claim that is not submitted within the specified deadlines will be deemed waived by 
Contractor.   

20.03   FORA RESPONSE 

FORA will respond within 35 days of receipt of the Claim with a written statement identifying which 
portion(s) of the Claim are disputed, unless the 35-day period is extended by mutual agreement of FORA 
and Contractor or as otherwise allowed under Public Contract Code Section 9204. However, if FORA 
determines that the Claim is not adequately documented, FORA may first request in writing, within 21 
days of receipt of the Claim, any additional documentation supporting the Claim or relating to defenses 
to the Claim that FORA may have against the Claim.   

A Additional Information.  If additional information is thereafter required, it may be requested and 
provided upon mutual agreement of FORA and Contractor. 

B Non-Waiver.  Any failure by FORA to respond within the times specified above may not be construed 
as acceptance of the Claim in whole or in part, or as a waiver of any provision of these Contract 
Documents. 

20.04   MEET AND CONFER  

A If Contractor disputes FORA’s written response, or FORA fails to respond within the specified time, 
within 15 days of receipt of FORA’s response, or within 15 days of FORA’s failure to respond within 
the applicable 30-day time period, Contractor may notify FORA of the dispute in writing sent by 
registered or certified mail, return receipt requested, and demand an informal conference to meet and 
confer for settlement of the issues in dispute. If Contractor fails to dispute FORA’s response in writing 
within the specified time, Contractor’s Claim will be deemed waived. 

B Schedule Meet and Confer.  Upon receipt of the demand to meet and confer, FORA will schedule the 
meet and confer conference to be held within 30 days, or later if needed to ensure the mutual availability 



Sample Construction Agreement No. FC-_________________ 

 
S201-RFP3 Attachment 3  April 2018 Sample Agreement page 52 of 57 

 

of each of the individuals that each party requires to represent its interests at the meet and confer 
conference.   

C Location for Meet and Confer.  The meet and confer conference will be scheduled at a location at or 
near FORA’s principal office.   

D Written Statement After Meet and Confer.  Within ten working days after the meet and confer has 
concluded, FORA will issue a written statement identifying which portion(s) of the Claim remain in 
dispute, if any. 

E Submission to Mediation.  If the Claim or any portion remains in dispute following the meet and confer 
conference, within ten working days after FORA issues the written statement identifying any portion(s) 
of the Claim remaining in dispute, Contractor may identify in writing disputed portion(s) of the Claim, 
which will be submitted for mediation, as set forth below.  

20.05 MEDIATION AND GOVERNMENT CODE CLAIMS. 

A Mediation.  Within ten working days after FORA issues the written statement identifying any portion(s) 
of the Claim remaining in dispute following the meet and confer, FORA and Contractor will mutually 
agree to a mediator, as provided under Public Contract Code section 9204. Mediation will be scheduled 
to ensure the mutual availability of the selected mediator and all of the individuals that each party 
requires to represent its interests. If there are multiple Claims in dispute, the parties may agree to 
schedule the mediation to address all outstanding Claims at the same time. The parties will share the 
costs of mediation equally, except costs incurred by each party for its representation by legal counsel or 
any other consultants. 

B Government Code Claims. 

1. Timely presentment of a Government Code Claim is a condition precedent to filing any legal action 
based on or arising from the Agreement. 

2. The time for filing a Government Code Claim will be tolled from the time Contractor submits its 
written Claim until the time that Claim is denied in whole or in part at the conclusion of the meet 
and confer process, including any period of time used by the meet and confer process. However, if 
the Claim is submitted to mediation, the time for filing a Government Code Claim will be tolled 
until conclusion of the mediation, including any continuations, if the Claim is not fully resolved by 
mutual agreement of the parties during the mediation or any continuation of the mediation. 

20.06 TORT CLAIMS.   

This Section does not apply to tort claims and nothing in this Section is intended nor will be construed 
to change the time periods for filing tort-based Government Code Claims. 

20.07 ARBITRATION.   

It is expressly agreed, under California Code of Civil Procedure section 1296, that in any arbitration to 
resolve a dispute relating to this Agreement, the arbitrator’s award must be supported by law and 
substantial evidence.  

20.08 DAMAGES.   

Contractor bears the burden of proving entitlement to and the amount of any claimed damages. 
Contractor is not entitled to damages calculated on a total cost basis, but must prove actual damages. 
Contractor is not entitled to consequential damages, including home office overhead or any form of 
overhead not directly incurred at the Project Site; lost profits; loss of productivity; lost opportunity to 
work on other projects; diminished bonding capacity; increased cost of financing for the Project; 
extended capital costs; non-availability of labor, material or equipment due to delays; or any other 
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indirect loss arising from the Agreement. The Eichleay Formula or similar formula may not be used for 
any recovery under the Agreement. 

20.09 Other Disputes.   

The procedures in this Section will apply to any and all disputes or legal actions, in addition to Claims, 
arising from or related to this Agreement, unless and only to the extent that compliance with a procedural 
requirement is expressly and specifically waived by FORA. 

ARTICLE 21 - ADDITIONAL PROVISIONS 

21.01   COOPERATION AND COMPLIANCE.   

Contractor agrees to cooperate with FORA in complying with the payment and other procedures of any 
grantor relating to the Project and provide all documents, reports, and other information requested by 
the construction lender or any escrow or title insurer of FORA. 

21.02   FORA’S ADDITIONAL TERMINATION RIGHTS.   

A It is expressly understood and agreed that, in addition to FORA’s termination rights pursuant to Article 
14 of this Agreement, FORA shall be entitled to terminate this Agreement by written notice to 
Contractor if, for any reason whatsoever, the proposed construction financing for the Project is no longer 
available or fails to close within such period of time as determined by FORA in its sole discretion.   

B If this Agreement shall be terminated by FORA as provided in this Section 20.02, FORA shall reimburse 
Contractor for all Costs of Work theretofore incurred and shall pay to Contractor that portion of 
Contractor’s Fee payable as of the date of such termination. 

ARTICLE 22 - GENERAL PROVISIONS 

22.01   ASSIGNMENT.   

A Contractor shall not assign this Agreement, nor shall Contractor assign any monies due or to become 
due to Contractor hereunder, without the prior written consent of FORA, which consent may be withheld 
at the absolute discretion of FORA.  Any purported assignment or delegation without the required 
consent shall be null and void and of no force or effect.   

B The parties understand and agree that FORA may assign its interest in this Agreement to an affiliate or 
successor in interest of FORA and effective upon such assignment, all references to “FORA” herein 
shall refer to such affiliate or successor.   

C In addition, Contractor hereby consents to the assignment of FORA’s interest hereunder by FORA to 
any applicable construction lender/grantor in connection with the funding of any construction loan/grant 
for the Project. 

22.02   NOTICES.   

A All notices required or permitted hereunder shall be in writing and shall be personally delivered, 
delivered by commercial courier or sent by certified or registered United States mail, postage prepaid, 
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return receipt requested, and addressed to the parties at the addresses specified on the signature page to 
this Agreement.  

B Notices not requiring enclosures, not costing over $500 or increasing the project schedule may also be 
delivered by email, provided that such notices are confirmed received by 5:00 p.m.; if any such notice 
is received after 5:00 p.m., it shall be deemed received the next business day.  

C Either party may change its address from time to time by written notice to the other party given as 
provided herein.   

D Such notices shall be effective upon personal delivery to the addressee or upon the date of receipt as 
indicated on the return receipt, if sent by registered or certified U.S. mail. 

22.03  COMPLETE AGREEMENT.   

A This Agreement, including Exhibits hereto, and the other Contract Documents represent the full and 
complete understanding of the parties and supersede any previous agreements, representations or 
understandings, oral or written, with respect to the subject matter hereof.   

B The Contract Documents may be modified or altered only by a Change Order issued pursuant to Article 
5 or other written instrument signed by the parties. 

22.04  SUCCESSORS.   

A This Agreement shall inure to the benefit of and shall be binding upon the successors and assigns of 
FORA and the successors and assigns of Contractor.  Notwithstanding the foregoing, if Contractor is a 
sole proprietor, Contractor’s death shall automatically terminate this Agreement. 

B  Governing Law.  The Contract Documents shall be governed by and construed in accordance with the 
laws of the State of California. 

22.05   BONDS.    

Contractor, as part of the Contract Sum, shall provide FORA with bid, surety, payment, and performance 
bonds, in forms satisfactory to FORA per Exhibit L,  and in amounts equal to one hundred percent 
(100%) of the Contract Sum plus the aggregate additive dollar amount of all approved Changed Orders, 
from a surety acceptable to FORA per Exhibit L.   

22.06   CONTRACTOR’S NOTICE.   

The following notice is included in the Contract Documents as required by California law:  “Contractors 
are required by law to be licensed and regulated by Contractors’ State License Board which has 
jurisdiction to investigate complaints against contractors if a complaint regarding a patent act or 
omission if filed within four years of the date of the alleged violation.  A complaint regarding a latent 
act of omission pertaining to structural defects must be filed within 10 years of the date of the alleged 
violation.  Any questions concerning a contractor may be referred to the Registrar, Contractor’s State 
License Board, and P. O. Box 26000, Sacramento, California 95826.” 

22.07   ATTORNEYS’ FEES.   

In any proceeding is brought by one party hereto against the other to enforce or interpret the terms of 
the Contract Documents, or to resolve any dispute concerning the performance or conduct of services 
provided or to be provided under the Contract Documents, the party prevailing in such proceeding shall 
be entitled to an award of the reasonable fees and disbursements of its attorneys in addition to such other 
relief as the court may grant.  The prevailing party shall be determined by the court or arbitrator, as 
applicable, based upon an assessment as to which party’s major arguments or positions taken in the 
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proceedings could fairly be said to have prevailed over the other party’s major arguments or positions 
on major disputed issues in the court’s or arbitrator’s decision. 

22.08  NO WAIVER.   

No failure to exercise, and no delay in exercising, any right, power or remedy hereunder shall impair 
any right, power or remedy that any party hereto may have, nor shall such failure or delay be construed 
to be a waiver of any of such rights, powers or remedies, or an acquiescence in any breach or default 
hereunder, nor shall any waiver of any breach or default of any party hereto be deemed a waiver of any 
default or breach subsequently occurring. 

22.09 SEPARABILITY OF PROVISIONS.  

In case any one or more of the provisions contained herein should be invalid, illegal or unenforceable 
in any respect, the validity, legality and enforceability of the remaining provisions contained herein shall 
not in any way be affected or impaired thereby. 

22.10 REPRESENTATIVES.  

A Contractor’s Representative shall be designated in writing to FORA and shall have full authority to 
execute any and all instruments requiring Contractor’s signature and to act on behalf of Contractor with 
respect to all matters arising out of this Agreement.  Contractor’s representative shall be the person 
specified on Exhibit E unless and until Contractor notifies FORA in writing that some other person shall 
be Contractor’s representative and FORA approves such replacement person. 

22.11 EQUAL OPPORTUNITY. 

A No Discrimination/Harassment. During the performance of the Contract Documents, Contractor shall 
not discriminate against or harass any employee or applicant for employment because of sex, race, creed, 
color, national origin, age, ancestry, religion, marital status or handicap.  Contractor shall provide equal 
opportunity to ensure that applicants are employed and treated during employment without regard to 
their sex, race, creed, color, national origin, age, ancestry, religion, marital status or handicap.  Such 
action shall include, but not be limited to, the following:  employment, upgrading, demotion, or transfer; 
recruitment or recruitment advertising; layoff or termination; rates of pay, or other forms of 
compensation; and selection for training, including apprenticeship.  Contractor shall post in conspicuous 
places, available to employees and applicants for employment, notices setting forth the provisions of 
this Section 21.11(A). 

B Job Solicitations.  Contractor shall, in all solicitations or advertisements for employees placed by or on 
behalf of Contractor, state that all qualified applicants shall receive consideration for employment 
without regard to sex, race, creed, color, national origin, age, ancestry, religion, marital status or 
handicap. 

C Selection of Subcontractors. Contractor shall not discriminate in the selection of Subcontractors or 
suppliers because of sex, race, creed, color, national origin, age, ancestry, religion, marital status or 
handicap. 

D Compliance with Applicable Laws. Contractor shall be solely responsible for complying with all local, 
state, or federal regulations, laws, guidelines, or policies regarding non-discrimination and equal 
opportunity, which are applicable to the Work. 

22.12 FORA’S ADDITIONAL COSTS.  

Unless otherwise agreed in writing, FORA, at its own expense, shall furnish all testing and inspection 
(unless related to claimed unsatisfactory performance of Work or defective Work, which if sustained, 
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shall be paid by Contractor), civil and soil engineering tests, and rights-of-way and easements for 
permanent structures or permanent changes in existing facilities. 

22.13 HEADINGS.   

Captions and headings used in this Agreement are for the purpose of convenience only and shall not be 
construed to limit or extend the meaning of any part of this Agreement. 

22.14 LIQUIDATED DAMAGES.      

A FORA and Contractor recognize that time is of the essence of this Agreement and that FORA will suffer 
financial loss in the form of lost revenues and contract administration expenses (including project 
management and consultant’s expenses), delay and loss of public use if Work is not completed by the 
Scheduled Date for Substantial Completion plus any extensions thereof allowed in accordance with the 
Contract Documents.   

B Contractor and FORA agree that because of the nature of the Project, it would be impractical or 
extremely difficult to fix the amount of actual damages incurred by FORA because of a delay in 
completion of the Work.  Contractor and FORA also recognize the delays, expense and difficulties 
involved in calculation and proof of the actual loss suffered by FORA if Work is not completed on time.   

C Accordingly, instead of requiring such proof, FORA and Contractor agree that as liquidated damages 
for delay and as their reasonable estimate of the damage caused by such delay, Contractor shall pay 
FORA $5,000 per calendar day that expires after the time specified in the Construction Schedule for 
each milestone listed therein, including the Scheduled Date for Substantial Completion, until the Work 
is finally complete, which measure of liquidated damages shall be presumed to be the damages suffered 
by FORA resulting from delay in completion of the Work. Liquidated damages shall be cumulative for 
each milestone that is missed.   

1. Setoff.  FORA is entitled to deduct the amount of Liquidated Damages assessed against any 
payments otherwise due to Contractor, including unreleased retention. If there are insufficient 
unexpended funds remaining in the Contract Sum to cover the full amount of liquidated damages 
assessed, FORA is entitled to recover the balance from Contractor or its performance bond surety. 

2. Other Remedies.  FORA’s right to Liquidated Damages under this Section applies only to damages 
arising from Contractor’s Non-Excusable Delay or failure to complete the Work within the Contract 
Time. FORA retains its right to pursue all other remedies under the Agreement for other types of 
damage, including damage to property or persons, or for defective materials or workmanship. 

3. Occupancy or Use.  Occupancy or use of the Project in whole or in part prior to Final Completion 
does not constitute FORA’s acceptance of the Project and will not operate as a waiver of FORA’s 
right to assess Liquidated Damages for Contractor’s Non-Excusable Delay in achieving Final 
Completion. 

D Liquidated damages for delay shall only cover damages suffered by FORA as a result of delay.   

E Liquidated damages shall not cover the cost of completion of the Work, attorneys’ fees, damages 
resulting from defective work, damages suffered by others who then seek to recover their damages from 
the City or FORA (for example, delay claims of other contractors, Subcontractors, third-party developers 
or tenants) or defense costs thereof. 
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EXHIBIT G 
 

CONDITIONAL WAIVER AND RELEASE UPON PROGRESS PAYMENT 
 

 
Upon receipt by the undersigned of: 
 

A check from:  
In the sum of:  
Payable to:  

 
and when the check has been properly endorsed and has been paid by the bank upon which it is drawn, this 

document shall become effective to release any mechanic’s lien, stop notice, or bond right the undersigned has 

on the job of Fort Ord Reuse Authority (FORA) located at the Surplus II Area to the following extent. This release 

covers a progress payment for labor, services, equipment, or material furnished to (Customer) 

_________________________________________________ through (Date) ________________  only and does 

not cover any retentions retained before or after the release date; extras furnished before the release date for 

which payment has not been received; extras or items furnished after the release date. Rights based upon work 

performed or items furnished under a written change order which has been fully executed by the parties prior 

to the release date are covered by this release unless specifically reserved by the claimant in this release. This 

release of any mechanic’s lien, stop notice, or bond right shall not otherwise affect the contract rights, including 

rights between parties to the contract based upon a rescission, abandonment, or breach of the contract, or the 

right of the undersigned to recover compensation for furnished labor, services, equipment, or material covered 

by this release if that furnished labor, services, equipment, or material was not compensated by the progress 

payment. Before any recipient of this document relies on it, said party should verify evidence of payment to the 

undersigned. 

 
 

Dated  
 
Company Name 

 

 
Title 

 

 

http://www.fora.org/
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EXHIBIT H 
 

UNCONDITIONAL WAIVER AND RELEASE UPON PROGRESS PAYMENT 
 

 
The undersigned has been paid and has received a progress payment in the sum of $____________________ 

for labor, services, equipment, or material furnished to _____________________________________________ 

 on the job of the Fort Ord Reuse Authority (FORA) located at the Surplus II area and does hereby release any 

mechanic’s lien, stop notice, or bond right that the undersigned has on the above referenced job to the following 

extent. This release covers a progress payment for labor, services, equipment, or materials furnished to 

__________________________________________ through (Date) ___________________only and does not 

cover any retentions retained before or after the release date; extras furnished before the release date for which 

payment has not been received; extras or items furnished after the release date. Rights based upon work 

performed or items furnished under a written change order which has been fully executed by the parties prior 

to the release date are covered by this release unless specifically reserved by the claimant in this release. This 

release of any mechanic’s lien, stop notice, or bond right shall not otherwise affect the contract rights, including 

rights between parties to the contract based upon a rescission, abandonment, or breach of the contract, or the 

right of the undersigned to recover compensation for furnished labor, services, equipment, or material covered 

by this release if that furnished labor, services, equipment, or material was not compensated by the progress 

payment. 

 
Dated  
 
Company Name 

 

 
Title 

 

 
 
 
 
“NOTICE:THIS DOCUMENT WAIVES RIGHTS UNCONDITIONALLY AND STATES THAT 
YOU HAVE BEEN PAID FOR GIVING UP THOSE RIGHTS. THIS DOCUMENT IS 
ENFORCEABLE AGAINST YOU IF YOU SIGN IT, EVEN IF YOU HAVE NOT BEEN PAID. IF 
YOU HAVE NOT BEEN PAID, USE A CONDITIONAL RELEASE FORM.” 
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EXHIBIT I 
 

CONDITIONAL WAIVER AND RELEASE UPON PROGRESS PAYMENT 
 

 
Upon receipt by the undersigned of: 
 

A check from:  
In the sum of:  
Payable to:  

 
and when the check has been properly endorsed and has been paid by the bank upon which it is drawn, this 

document shall become effective to release any mechanic’s lien, stop notice, or bond right the undersigned has 

on the job of Fort Ord Reuse Authority (FORA) located at the Surplus II Area. This release covers the final payment 

to the undersigned for all labor, services, equipment, or material furnished on the job, except for disputed claims 

for additional work in the amount of $____. Before any recipient of this document relies on it, the party should 

verify evidence of payment to the undersigned. 

 
Dated  
 
Company Name 

 

 
Title 
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EXHIBIT J 
 

UNCONDITIONAL WAIVER AND RELEASE UPON PROGRESS PAYMENT 
 

 
The undersigned has been paid in full for all labor, services, equipment, or materials furnished to 

__________________________________________ through (Date) ___________________only and does 

hereby waive and release any right to a mechanic’s lien, stop notice, or any right against a labor and material 

bond on the job, except for disputed claims for extra work in the amount of $ __________________________. 

 
Dated  
 
Company Name 

 

 
Title 

 

 
 
 
 
“NOTICE:THIS DOCUMENT WAIVES RIGHTS UNCONDITIONALLY AND STATES THAT 
YOU HAVE BEEN PAID FOR GIVING UP THOSE RIGHTS. THIS DOCUMENT IS 
ENFORCEABLE AGAINST YOU IF YOU SIGN IT, EVEN IF YOU HAVE NOT BEEN PAID. IF 
YOU HAVE NOT BEEN PAID, USE A CONDITIONAL RELEASE FORM.” 
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EXHIBIT L  
INSURANCE REQUIREMENTS OF FORA 

 
Insurance Requirements for Construction/Demolition Service Contracts: 

 
Contractor shall procure and continuously maintain for the duration of the contract to which this Exhibit L 
pertains (the “Contract”), and for ________ (__) years thereafter, insurance against claims for death or injuries 
to persons or damages to property which may arise from or in connection with the performance of the work 
under the Contract by Contractor, or Contractor’s agents, representatives, employees, or subcontractors.  

MINIMUM SCOPE AND LIMIT OF INSURANCE 

Coverage shall be at least as broad as:  

1. Commercial General Liability (CGL):  Insurance Services Office (ISO) Form CG 00 01 covering CGL on an 
“occurrence” basis, including products and completed operations, property damage, bodily injury and 
personal and advertising injury with limits of no less than $5,000,000 per occurrence. If a general 
aggregate limit applies, either the general aggregate limit shall apply separately to this project/location 
(ISO CG 25 03 or 25 04) or the general aggregate limit shall be twice the required occurrence limit.   

2. Automobile Liability:  Insurance Services Office Form CA 0001 covering Code 1 (any auto), with limits of 
no less than $5,000,000 per accident for bodily injury and property damage.  

3. Workers’ Compensation insurance as required by the State of California meeting statutory limits, and 
Employers’ Liability insurance with a limit of no less than $1,000,000 per accident for bodily injury or 
disease.  

4. Builder’s Risk (Course of Construction) insurance utilizing an “All Risk” (Special Perils) coverage form, 
with limits equal to the completed value of the project and no coinsurance penalty provisions. 

5. Surety Bonds as described below. 

6. Professional Liability (if Design/Build), with limits of no less than $1,000,000 per occurrence or claim, 
and $2,000,000 policy aggregate. 

7. Contractors’ Pollution Legal Liability and/or Asbestos Legal Liability and/or Errors and Omissions (if 
project involves environmental hazards) with limits of no less than $1,000,000 per occurrence or claim 
and $2,000,000 policy aggregate. 

If Contractor maintains broader coverage and/or higher limits than the minimums shown above, FORA shall be 
entitled to the broader coverage and/or higher limits maintained by Contractor. Any available insurance 
proceeds in excess of the specified minimum limits of insurance and coverage shall be available to FORA. 

Self-Insured Retentions  
Self-insured retentions must be declared to and approved by FORA. At the option of FORA, either (i) Contractor 
shall cause the insurer shall to reduce or eliminate such self-insured retentions as respects FORA, its officers, 
officials, employees, and volunteers; or (ii) Contractor shall provide a financial guarantee satisfactory to FORA 
guaranteeing payment of losses and related investigations, claim administration, and defense expenses. The 
policy language shall provide, or be endorsed to provide, that the self-insured retention may be satisfied by 
either the named insured or FORA. 

http://www.fora.org/
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Other Insurance Provisions  

The insurance policies are to contain, or be endorsed to contain, the following provisions: 

1. FORA, its officers, officials, employees, and volunteers are to be covered as additional insureds on the 
CGL policy with respect to liability arising out of work or operations performed by or on behalf of 
Contractor including materials, parts, or equipment furnished in connection with such work or 
operations and automobiles owned, leased, hired, or borrowed by or on behalf of Contractor. General 
liability coverage can be provided in the form of an endorsement to Contractor’s insurance (at least as 
broad as ISO Form CG 20 10, CG 11 85 or both CG 20 10, CG 20 26, CG 20 33, or CG 20 38; and CG 20 37 
forms if later revisions are used). 

2. For any claims related to this project, Contractor’s insurance coverage shall be primary insurance 
coverage at least as broad as ISO CG 20 01 04 13 as respects FORA, its officers, officials, employees, and 
volunteers. Any insurance or self-insurance maintained by FORA, its officers, officials, employees, or 
volunteers shall be excess of Contractor’s insurance and shall not contribute with it.  

3. Each insurance policy required by this clause shall provide that coverage shall not be canceled, except 
with not less than thirty (30) days’ notice to FORA. 

Builder’s Risk (Course of Construction) Insurance  

Contractor may submit evidence of Builder’s Risk insurance in the form of Course of Construction coverage. 
Such coverage shall name FORA as a loss payee as FORA’s interest may appear. 

If the project does not involve new or major reconstruction, at the option of FORA, an Installation Floater may 
be acceptable. For such projects, a Property Installation Floater shall be obtained that provides for the 
improvement, remodel, modification, alteration, conversion or adjustment to existing buildings, structures, 
processes, machinery and equipment.  The Property Installation Floater shall provide property damage 
coverage for any building, structure, machinery or equipment damaged, impaired, broken, or destroyed during 
the performance of the Work, including during transit, installation, and testing at the project site. 

Claims Made Policies 

If any of the required policies provide coverage on a claims-made basis:   

1. The retroactive date must be shown, and this date must be before the execution date of the Contract 
or the beginning of the Work. 

2. Insurance must be maintained and evidence of insurance must be provided for at least five (5) years 
after completion of the Work.  

3. If coverage is canceled or non-renewed, and not replaced with another claims-made policy form with a 
retroactive date prior to the Contract effective, or start of Work date, Contractor must purchase 
extended reporting period coverage for a minimum of five (5) years after completion of the Work.  

4. A copy of the claims reporting requirements must be submitted to FORA for its review and approval.  

5. If the services involve lead-based paint or asbestos identification/remediation, Contractor’s Pollution 
Liability policy shall not contain lead-based paint or asbestos exclusions. If the services involve mold 
identification/remediation, Contractor’s Pollution Liability policy shall not contain a mold exclusion, and 
the definition of Pollution shall include microbial matter, including mold.  

Acceptability of Insurers  

http://www.fora.org/
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Insurance is to be placed with insurers with a current A.M. Best rating of no less than A: VII, unless otherwise 
approved by FORA.  

Waiver of Subrogation  
Contractor hereby agrees to waive rights of subrogation which any insurer of Contractor may acquire from 
Contractor by virtue of the payment of any loss. Contractor agrees to obtain any endorsement that may be 
necessary to affect this waiver of subrogation. The Workers’ Compensation policy shall be endorsed with a 
waiver of subrogation in favor of FORA for all work performed by Contractor, and Contractor’s employees, 
agents and subcontractors.  

Verification of Coverage  
Contractor shall furnish FORA with original certificates and amendatory endorsements, or copies of the 
applicable insurance language, effecting coverage required by the Contract.  All certificates and endorsements 
are to be received and approved by FORA before work commences.  However, Contractor’s failure to obtain 
any required documents prior to commencing work shall not result in any waiver of Contractor’s obligation to 
provide all such documents.  FORA reserves the right to require complete, certified copies of all required 
insurance policies, including endorsements, required by these specifications, at any time.    

Subcontractors  
Contractor shall require and verify that all subcontractors maintain insurance meeting all the requirements 
stated herein, and Contractor shall ensure that FORA is an additional insured on insurance required from 
subcontractors. For CGL coverage subcontractors shall provide coverage with a form at least as broad as CG 20 
38 04 13. 

Surety Bonds  
Contractor shall provide the following Surety Bonds: 

1. Bid bond 
2. Performance bond 
3. Payment bond 
4. Maintenance bond 

The Payment Bond and the Performance Bond shall be in a sum equal to the contract price. If the Performance 
Bond provides for a one-year warranty a separate Maintenance Bond is not necessary.  If the warranty period 
specified in the contract is for longer than one year a Maintenance Bond equal to 10% of the contract price is 
required.  Bonds shall be duly executed by a responsible corporate surety, authorized to issue such bonds in the 
State of California and secured through an authorized agent with an office in California. 

Special Risks or Circumstances 
FORA reserves the right to modify these requirements, including limits, based on the nature of the risk, prior 
experience, insurer, coverage, or other circumstances.     
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Insurance Requirements for Professional Service Contracts 
 
Consultant shall procure and continuously maintain for the duration of the contract to which this Exhibit L 
pertains (the “Contract”), and for x ________ (__) years thereafter, insurance against claims for death or injuries 
to persons or damages to property which may arise from or in connection with the performance of the work 
hereunder under the Contract by Consultant, or Consultant’s agents, representatives, or employees. 

MINIMUM SCOPE AND LIMIT OF INSURANCE  

Coverage shall be at least as broad as: 

1. Commercial General Liability (CGL):  Insurance Services Office Form CG 00 01 covering CGL on an 
“occurrence” basis, including products and completed operations, property damage, bodily injury and 
personal and advertising injury with limits of no less than $1,000,000 per occurrence. If a general 
aggregate limit applies, either the general aggregate limit shall apply separately to this project/location 
(ISO CG 25 03 or 25 04) or the general aggregate limit shall be twice the required occurrence limit.   

2. Automobile Liability:  Insurance Services Office Form Number CA 0001 covering, Code 1 (any auto), or 
if Consultant has no owned autos, Code 8 (hired) and 9 (non-owned), with limits of no less than 
$1,000,000 per accident for bodily injury and property damage. 

3. Workers’ Compensation insurance as required by the State of California meeting statutory limits, and 
Employer’s Liability Insurance with a limit of no less than $1,000,000 per accident for bodily injury or 
disease.  
(Not required if Consultant provides written verification that Consultant has no employees) 

4. Professional Liability (Errors and Omissions) Insurance appropriate to Consultant’s profession, with 
limits of no less than $1,000,000 per occurrence or claim and  $2,000,000 aggregate.   

If Consultant maintains broader coverage and/or higher limits than the minimums shown above, FORA shall be 
entitled to the broader coverage and/or higher limits maintained by Consultant. Any available insurance 
proceeds in excess of the specified minimum limits of insurance and coverage shall be available to FORA. 

OTHER INSURANCE PROVISIONS 

The insurance policies are to contain, or be endorsed to contain, the following provisions: 

Additional Insured Status 

FORA, its officers, officials, employees, and volunteers are to be covered as additional insureds on the CGL 
policy with respect to liability arising out of work or operations performed by or on behalf of Consultant including 
materials, parts, or equipment furnished in connection with such work or operations. General liability coverage 
can be provided in the form of an endorsement to Consultant’s insurance (at least as broad as ISO Form CG 20 
10 11 85 or both CG 20 10, CG 20 26, CG 20 33, or CG 20 38; and CG 20 37 forms if later revisions are used).     
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Primary Coverage 
For any claims related to this contract, Consultant’s insurance coverage shall be primary insurance coverage at 
least as broad as ISO CG 20 01 04 13 as respects FORA, its officers, officials, employees, and volunteers. Any 
insurance or self-insurance maintained by FORA, its officers, officials, employees, or volunteers shall be excess 
of Consultant’s insurance and shall not contribute with it. 

Notice of Cancellation 
Each insurance policy required above shall state that coverage shall not be canceled, except with not less than 
thirty (30) days’ notice to FORA. 

Waiver of Subrogation 
Consultant hereby grants to FORA a waiver of any right to subrogation which any insurer of Consultant may 
acquire against FORA by virtue of the payment of any loss under such insurance.  Consultant agrees to obtain 
any endorsement that may be necessary to affect this waiver of subrogation, but this provision applies regardless 
of whether or not FORA has received a waiver of subrogation endorsement from the insurer.   

Self-Insured Retentions 
Self-insured retentions must be declared to and approved by FORA. FORA may require Consultant to provide 
proof of ability to pay losses and related investigations, claim administration, and defense expenses within the 
retention.  The policy language shall provide, or be endorsed to provide, that the self-insured retention may be 
satisfied by either the named insured or FORA. 

Acceptability of Insurers 
Insurance is to be placed with insurers with a current A.M. Best’s rating of no less than A:VII, unless otherwise 
approved by FORA. 

Claims Made Policies 
If any of the required policies provide coverage on a claims-made basis:     

1. The retroactive date must be shown and must be before the date of the Contract or the beginning of 
the Work. 

2. Insurance must be maintained and evidence of insurance must be provided for at least five (5) years 
after completion of the Work. 

3. If coverage is canceled or non-renewed, and not replaced with another claims-made policy form with 
a retroactive date prior to the Contract effective date, Consultant must purchase “extended reporting” 
coverage for a minimum of five (5) years after completion of the Work.   

Verification of Coverage 
Consultant shall furnish FORA with original certificates and amendatory endorsements or copies of the 
applicable policy language effecting coverage required by the Contract.  All certificates and endorsements are 
to be received and approved by FORA before work commences.  However, Consultant’s failure to obtain any 
required documents prior to commencing work shall not result in any waiver of Consultant’s obligation to 
provide all such documents.  FORA reserves the right to require complete, certified copies of all required 
insurance policies, including endorsements required by these specifications, at any time.    

Special Risks or Circumstances 
FORA reserves the right to modify these requirements, including limits, based on the nature of the risk, prior 
experience, insurer, coverage, or other special circumstances.     
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	S201-RFP3 - A3 - Sample Agreement - FINAL
	ARTICLE 1 -  THE WORK AND THE CONTRACT DOCUMENTS
	1.01 CONTRACTORS PERFORMANCE.
	A Contractor agrees, for the consideration and under the terms and conditions hereinafter set forth, to provide and furnish all engineering (of means and methods), materials, supplies, apparatus, appliances, equipment, fixtures, tools, implements, sho...
	B The Work shall be performed and completed by Contractor in a good and workmanlike manner and in accordance with the Contract Documents, free of any and all liens and claims of laborers, artisans, materialmen, suppliers, and subcontractors.

	1.02 CONTRACT DOCUMENTS.
	A As used herein the term “Contract Documents” means this Agreement and all Exhibits, Attachments, Addenda, and the Supplementary Conditions to Construction Agreement,  Project Special Conditions (the “Supplementary Conditions”), now or subsequently a...
	B The following are Contract Documents and incorporated by reference.
	1. Request for Proposal S201-RFP3:  As issued by FORA, dated ___________________
	2. Attachment 1: Bid Form
	3. Attachment 2:  Bidder’s Bond Form
	4. Attachment 3: Sample Construction Agreement with FORA
	a) Exhibit A – Scope of Work
	b) Exhibit B – Plans and Specifications
	c) Exhibit C1 – Base Bid
	d) Exhibit C2 – Alternate Bid
	e) Exhibit D – Schedule for: Substantial Completion, Schedule Date for Final Completion
	f) Exhibit E – Contractors Project Personnel List
	g) Exhibit F1- California, Department of Transportation: Labor Surcharge & Equipment Rental Rates
	h) Exhibit F2 – Allowances
	i) Exhibit G – Sample Conditional Waiver and Release Upon Progress Payment
	j) Exhibit H - Sample Unconditional Waiver and Release Upon Progress Payment
	k) Exhibit I – Sample Conditional Waiver and Release Upon Final Payment
	l) Exhibit J - Sample Unconditional Waiver and Release Upon Final Payment
	m) Exhibit K- Reserved
	n) Exhibit L- Insurance Requirements of FORA
	5. Attachment 4: Certificate of Appropriate License & California Company
	6. Attachment 5: Hazardous Material and Building Removal Schedule of Project Values
	7. Attachment 6: Non-Collusion Declaration
	8. Attachment 7: Subcontractors List
	9. Attachment 8: Hauling Schedule
	10. Attachment 9: Disposal Site Approval
	11. Attachment 10: Building Dossier
	12. Attachment A: Qualification Form
	13. Bid Proposal Form, Company Officer Certification
	14. Addenda:  Addenda, if any, including answers to Pre-Proposal Requests for Information (RFI) or clarifications.
	C The Contract Documents are complementary and what is required by any one shall be as binding as if required by all.  The intention of the Contract Documents is to cause Contractor to provide for the Contract Sum (as defined in Article 6) all materia...
	D The phrase “reasonably inferable” shall mean and include all Work that a Contractor who is highly reputable and experienced in the industry would determine is a natural extension of the information provided in the Contract Documents and/or is approp...
	E The later description of the Work in further detail provided by FORA (or it’s representative), through issuance of written specifications, directions or clarifications, the issuance of further and more detailed drawings or otherwise, shall not entit...
	1. A later description of the Work that involves work of a materially different nature, character, scope or quality (other than a refinement) than that set forth in and/or reasonably inferable from the Contract Documents described herein; or
	2. A later description of the Work which involves work expressly excluded from the Contract Sum; or
	3. Additional work that is required because of a change in applicable Laws after the execution of this Agreement; or
	4. Additional work that is required because of an event or occurrence affecting the Work subsequent to the execution of this Agreement that is beyond the reasonable control of Contractor and materially interferes with or measurably and adversely impac...
	5. Additional work that is required because of an emergency threatening life or property at the Project Site, and not due to contractor action, that requires Contractor to take actions not otherwise included in the scope of the Work described in the C...
	a) Documents of later date shall govern;
	b) Dimensions shown on the Drawings govern even though they may differ from scaled dimensions;
	c) Drawings of larger scale shall govern over those of smaller scale of the same or earlier date;
	d) Specifications shall govern over Drawings; and
	e) Except as provided in Section 1.03 below, this Agreement shall govern over all other documents, and later Addenda to this Agreement shall govern over prior inconsistent versions.

	1.03 INSTRUCTION TO BIDDERS AND CONSTRUCTION AGREEMENT.
	A The Instruction to Bidders (used by Contractor in making its bid) and this Agreement are intended to complement each other and as far as practicable shall be read consistently with each other.  To the extent the instruction to Bidders conflicts with...
	B To the extent the instruction to bidders contains requirements or directions not set forth in this Agreement or other Construction Documents, such requirements shall be considered additional requirements of the Construction Documents to which Contra...

	1.04 MODIFICATION OF CONTRACT SUM AND COMPLETION DATE(S).
	A Contractor hereby acknowledges and agrees that it shall not be entitled to any increase in the Contract Sum and/or any extension of the Scheduled Date for Substantial Completion (as defined in Section 4.02) or the Scheduled Date for Final Completion...
	1. Contractor makes a claim for an increase in the Contract Sum and/or the completion date(s) with respect to such Material Change within two (2) business days of Contractor becoming aware of the Material Change; and
	2. FORA authorizes Contractor to proceed with such Work and agrees to an increase in the Contract Sum and/or to an extension of the completion date(s) in advance and thereafter executes a fully executed Change Order;
	a) Contractor presents a claim in the time and manner required by this Agreement and thereafter prosecutes such claim successfully in the manner required and is finally awarded an increase in the Contract Sum or extension of time; or
	b) In the event of an emergency threatening life or property at the Project Site, Contractor shall be entitled to any reasonable amounts necessarily expended to address the emergency.

	1.05 THE WORK AND THE PROJECT.
	A As used herein, the term “Work” shall refer to the construction required by the Contract Documents, as they may be amended from time to time, and includes all labor necessary to produce such construction, and all materials and equipment incorporated...
	B As used herein the term “Project” means the total construction of which the Work performed under the Contract Documents may be the whole or a part as described in Exhibit A and which may include construction by FORA, its affiliates or its separate c...

	1.06 COST BREAKDOWN.
	The cost breakdown (the “Cost Breakdown”) for the Work, including by trade, the names of all Subcontractors heretofore engaged and, as attachments, a list of all subcontracts heretofore executed relating to the Work is attached hereto as Attachment 7....

	1.07 NOTICE TO PROCEED.
	Work performed for the Project described in Exhibit A shall not commence until a written Notice to Proceed has been issued by FORA. Contractor shall not invoice FORA for any services performed at a Project Site prior to FORA’s issuance of the applicab...

	1.08 PERFORMED SERVICES.
	Should portions of the Work be performed prior to the effective date of this Agreement, any such work, and any payments made by FORA for such Work, shall be deemed to have been performed under the terms and conditions of the Agreement.  Any payments s...


	ARTICLE 2 -  CONTRACTOR’S RESPONSIBILITIES, WARRANTIES AND COVENANTS
	2.01 PERFORMANCE.
	Contractor recognizes the relationship of trust and confidence established between it and FORA by the Contract Documents.  In performing the Work, Contractor agrees to furnish its best skill and judgment and to cooperate with FORA and FORA’s Represent...

	2.02 COMPLIANCE WITH DRAWINGS AND SPECIFICATIONS AND APPLICABLE LAWS.
	A The Work shall be constructed and completed in compliance with the Drawings and Specifications and all laws, ordinances, rules, regulations and requirements of all governmental and public authorities and any Board of Fire Underwriters having jurisdi...
	B Without limitation of the foregoing, Contractor shall comply with and give notices required by all Applicable Laws, including all environmental laws.  In addition, Contractor shall comply with the public works registration and reporting requirements...
	C Although Contractor is not responsible for assuring the compliance of the Drawings and Specifications with Applicable Laws, Contractor shall promptly notify FORA in writing if Contractor becomes aware during the performance of the Work that the requ...

	2.03 CONSTRUCTION SCHEDULE.
	A Contractor shall prepare a detailed critical path schedule in form satisfactory to FORA (as the same may be amended in accordance with the Contract Documents, the “Construction Schedule”).
	B The Construction Schedule shall be based on a Critical Path Method Network technique and shall be limited to the construction time allowed by the Contract Documents.  It shall include a sequential list of milestone dates of significant events partic...
	C A time scale shall be established in such a way that anyone examining the schedule will know which trades should be represented on the job and what work should be in progress on any workday.  The Construction Schedule shall be updated as and when re...
	D Any update to the Construction Schedule shall require the prior approval of FORA or FORA’s representative.
	E Unless otherwise directed by FORA, each Application for Payment shall include a copy of the current Construction Schedule and a report (the “Progress Report”) showing the actual progress of each portion of Work specified in the Contract.

	2.04 RECORD COPIES AND “AS-BUILTS”.
	A Contractor shall maintain at the Project Site one record copy (“Record Copy”) of the Drawings, Specifications, Addenda, Change Orders and other modifications, in good order and marked currently to record all changes made during construction, and app...
	B As-built redlines shall be updated daily and made available for review by FORA and the FORA Construction Manager upon request.  Contractor’s compliance with the foregoing shall be a condition to approval of each payment application.
	C Further, upon completion of the Project and as a condition to final payment, Contractor shall deliver to FORA Construction Manager a complete and accurate final set of as-built redline Drawings.

	2.05 DAILY REPORTS.
	Reports shall be turned into the FORA Construction Manager daily and to FORA weekly.  Daily reports shall include work completed for each day on the Project, a summary of workforce and Subcontractors on the Project Site, equipment utilization and work...

	2.06 CONSTRUCTION MEETINGS.
	Contractor’s representative and, if required by FORA, representatives of Subcontractors, shall attend weekly meetings with FORA to report on and discuss matters regarding the progress of construction.  Contractor shall take notes and provide FORA with...

	2.07 DUE CARE AND DILIGENCE.
	Contractor warrants that it will exercise due care and diligence in the performance of the Work and that the Work shall be fully and finally completed in accordance with the Contract Documents.

	2.08 SUBSTITUTIONS.
	A Contractor shall not make any substitution of materials or use any other alternative to an item set forth in the Specifications without the prior written consent of FORA, in FORA’s sole discretion.  Use of unauthorized substitutions or alternatives ...
	B The burden of proof as to the quality and suitability of proposed substitutes or alternatives shall be upon Contractor, and Contractor shall furnish all information required by FORA to evaluate a proposed substitute or alternative.  Whenever the spe...
	C Contractor shall warrant that any substitution or alternative proposed is, at a minimum, equivalent in performance and quality to the item for which substitution is proposed.

	2.09 CONTRACTOR’S WARRANTY.
	A Contractor’s express warranty herein shall be for one year following the Notice of Completion in addition to, and not in lieu of, any other remedies FORA may have under the Contract Documents, at law, or in equity for defective or nonconforming Work.
	B No payment made by FORA to Contractor, nor any acceptance, of the Project by FORA or any other person, shall constitute acceptance of any defective Work or any Work not in compliance with the Contract Documents.
	C All warranties provided in this Section or elsewhere in the Contract Documents shall survive any termination of this Agreement. Contractor shall require the warranty contained in this Section be contained in all subcontracts.

	2.10 GUARANTY OF CORRECTION
	A As used herein the term “Correction Period” shall mean the period of time starting from FORA’s final acceptance of completion of the Work and completion of all close out documentation to the satisfaction of FORA and ending one (1) year thereafter.
	B Contractor shall remove from the Project Site portions of the Work and materials which are not in conformance with the Contract Documents and which are not either corrected by Contractor or accepted by FORA.  All such corrective work shall be perfor...
	C The provisions of this Section shall apply to Work performed by Subcontractors as well as Work done directly by employees of Contractor.
	D The cost to Contractor of performing any of its obligations under this Section shall be paid for by Contractor, and Contractor shall receive no reimbursement or compensation from FORA for performing any such corrective work.  Contractor’s obligation...
	E Notwithstanding the foregoing provisions of this Section, FORA, may, at its option, by notice to Contractor, elect to accept nonconforming or defective Work instead of requiring its removal or correction, in which case the Contract Sum shall be redu...
	F Notwithstanding the foregoing Subparagraph, in the event of an emergency constituting an immediate hazard to health or safety of State employees, property, or licensees, FORA may undertake, at the Contractor's expense and without prior notice, work ...

	2.11 EXAMINATION OF SITE AND DOCUMENTS.
	A Contractor shall examine the Project Site, Drawings and Specifications, and promptly notify FORA of any errors, inconsistencies or omissions discovered therein or in any other Contract Documents, before any Work is done in accordance therewith.
	B Contractor shall secure a Change Order from FORA before proceeding with any part of the Work affected by any such errors, omissions or inconsistencies.  If Contractor fails to secure such Change Order for any error, inconsistency or omission discove...
	C Contractor shall thoroughly review all reports and studies delivered by FORA to Contractor prior to commencing the Work, including but not limited to hazardous material and geotechnical studies, and all Work shall be done in accordance with such rep...

	2.12 VERIFICATION OF DIMENSIONS.
	A Contractor shall verify all dimensions before laying out and performing any particular portion of the Work and shall be responsible for any errors which might have been avoided thereby. Contractor shall promptly notify FORA of any such errors by usi...
	B No measurements shall be scaled from Drawings and used as definite dimensions for layout or fitting Work in place. Dimensions for items to be fitted into constructed conditions or improvements at the Project Site shall be taken at the Project Site.
	C Whenever a stock size, manufactured item or piece of equipment is specified by its nominal size or dimensions, Contractor shall be responsible to verify measurements thereof and assure proper incorporation into the Work.

	2.13 SURVEY AND STAKING.
	A FORA will stake the limits of work. Contractor shall protect survey staking provided by FORA.
	B Re-surveying costs shall be borne by Contractor in the event FORA has to re-survey and re-stake.  Contractor shall verify all benchmarks, grades, lines and monuments before laying out the Work.
	C All layout and staking required for the Work except as set forth hereinabove shall be provided by Contractor.

	2.14 SUPERVISION, COORDINATION, AND DIRECTION.
	A Contractor shall supervise, coordinate and direct the Work using Contractor’s best skill and attention.  Contractor shall be responsible for and have control over construction means, methods, techniques, sequences, procedures, and the coordination o...
	B Contractor shall at all times maintain good discipline and order among its employees and Subcontractors.  It shall provide competent, fully qualified personnel to perform the Work.
	C Upon the written request of FORA, any personnel or other agents of Contractor that are not satisfactory to FORA shall be promptly and lawfully replaced by others satisfactory to FORA.

	2.15 LABOR, MATERIALS, EQUIPMENT.
	A Unless otherwise provided in the Contract Documents, Contractor shall provide and pay for all labor, materials, equipment, tools, construction equipment and machinery, water, heat, utilities, transportation, and other facilities and services necessa...
	B The Work under this Contract is a public works project (see definition of public works, Labor Code section 1720 et seq.) and must be performed in accordance with the requirements of Labor Code sections 1720 to 1861 and Title 8 California Code of Reg...
	C Contractor shall keep itself informed of State and Federal laws and regulations which in any manner affect those employed by Contractor or in any way affect the performance of its service pursuant to this agreement. Contractor shall use reasonable c...
	1. The following Labor Code sections are hereby referenced and made a part of this Agreement:
	2. Section 1775 - Penalty for Failure to Comply with Prevailing Wage Rates.
	3. Section 1777.5 and 1777.6 - Apprenticeship Requirements.
	4. Section 1813 - Penalty for Failure to Pay Overtime.
	5. Sections 1810 and 1811 - Working Hour Restrictions.
	6. Section 1775 - Payroll Records.
	D Contractor must utilize a Labor Compliance Monitoring (LCM) firm from FORA’s prequalified list of monitors. The selected LCM must utilize the “ELATION” software and compile payroll records, whether such records are required to be filed with the Depa...
	E The prevailing wage rates set forth are the minimum that must be paid by the Contractor on a public works contract. Nothing herein contained shall be construed as preventing the Contractor from paying more than the minimum rates set forth. If a work...
	F Contractor represents and warrants that the Contract Sum includes sufficient funds to allow Contractor and all Subcontractors to comply with all applicable laws and contractual agreements. Contractor shall defend, indemnify and hold FORA, its office...
	G If applicable, the respondent must demonstrate compliance with the following FORA Prevailing Wage Requirement per FORA Master Resolution §1.01.050 and  §3.03.090, as determined by the Director of the Department of Industrial Relations under Division...
	H No contractor or subcontractor may be listed on a bid proposal for a public works project unless registered with the Department of Industrial Relations pursuant to Labor Code section 1725.5 [with limited exceptions from this requirement for bid purp...
	I No contractor or subcontractor may be awarded a contract for public work on a public works project unless registered with the Department of Industrial Relations pursuant to Labor Code section 1725.5.
	J Pursuant to Labor Code sections 1770 et seq., FORA has obtained from the Department of Industrial Relations determinations of the prevailing wage rates and the prevailing wage rates for holiday and overtime work in the locality in which the Work is ...
	K Prevailing wage determinations with a single asterisk (*) after the expiration date remain in effect for the life of the project. Prevailing wage determinations with double asterisks (**) after the expiration date indicate that the basic hourly wage...
	L If it becomes necessary to employ crafts, classifications or types of workers other than those listed, the Contractor shall immediately notify the FORA Representative who will then inform the Contractor of the prevailing rate which shall be applicab...

	2.16 PERMITS AND APPROVALS.
	A Contractor shall procure a permit from the City of Seaside prior to the start of work. Contractor shall also obtain all permits (city, state, federal, county local, environmental and governmental), approvals, licenses, and inspections, pay all appli...
	B Contractor shall deliver to FORA all original licenses, permits, and approvals obtained by Contractor in connection with the Work prior to the final payment or upon termination of the Agreement, whichever is earlier.
	C Contractor shall comply and shall require its Subcontractors to comply with all permits, licenses and related government approvals or directives with respect to the execution and performance of the Work.
	D Without limitation, Contractor shall timely file (or, at FORA’s option, shall prepare for FORA’s timely filing of) any Notices of Intent (NOIs) required for construction activities to be covered under applicable storm water permits; shall develop, i...

	2.17 CONTRACTOR’S PROJECT PERSONNEL.
	A Contractor shall employ a competent Project Manager and superintendent and any necessary support staff who shall be in attendance at the Project Site at all times during the performance of the Work.  The Project Manager and superintendent shall repr...
	B  In entering into this Agreement, FORA is relying on the personal expertise and reputation of the persons specified in Exhibit E attached hereto and such persons shall, at all times, be employed in the positions indicated in Exhibit E unless otherwi...

	2.18 CONFINING OPERATIONS.
	Contractor shall confine operations at the Project Site to areas permitted by Applicable Laws and the Contract Documents and shall not unreasonably encumber the Project Site or other property of FORA or its affiliates with materials or equipment.  Con...

	2.19 PROJECT SITE PROCEDURES AND SECURITY.
	Contractor shall comply with FORA’s Project Site and building procedures and regulations, noise control and security procedures provided by FORA, including but not limited to hours of operation

	2.20 CUTTING AND PATCHING.
	Contractor shall not cut or otherwise alter the work of FORA or any separate contractor or any existing improvements beyond a 25’ building perimeter except with the written consent of FORA and such separate contractor.

	2.21 TESTING.
	A Tests, inspections, reports and approvals of the Work required by the Contract Documents or by Applicable Law shall be made at appropriate times in the progress of the Work. Contractor shall coordinate with FORA the schedule for all tests and inspec...
	B Unless otherwise expressly provided in the Contract Documents, Contractor shall make arrangements for all such tests, inspections, reports and approvals with applicable public agencies with jurisdiction or independent testing agencies acceptable to ...
	C If additional testing or inspecting is required due to the fault of Contractor, all costs and expenses for such testing or inspection shall be paid by Contractor
	D Contractor is responsible to identify all sampling, testing and waste profile requirements of the approved disposal sites. Contractor shall be responsible for additional sampling, testing or waste profiling not identified in the Scope of Work and th...

	2.22 PRIOR INSPECTION BY CONTRACTOR AND SUBSURFACE UTILITIES.
	A Contractor represents that it has inspected the Project Site and has satisfied itself as to the condition thereof and that the Contract Sum is just and reasonable compensation for all the Work, including all foreseen or foreseeable risks, hazards, a...
	B Contractor shall be responsible for physically verifying the location of any existing subsurface utilities prior to commencements of any portion of the Work that may affect such utilities, including hand potholing at all new utility line crossings w...
	C Contractor shall notify all utility agencies (gas, electrical, telephone, water, sewer, storm, drain, telecommunications, fiber optics, cable tv, etc.) prior to commencing work to ensure jobsite safety and to verify the site is free of underground, ...
	D Contractor shall carefully review all reports, studies and surveys provided by FORA prior to signing this Agreement and shall report any discrepancies that Contractor may note by RFI.

	2.23 CLEAN-UP.
	A Contractor shall keep the Project Site and surrounding area free from the accumulation of excess dirt, waste materials, and rubbish on a daily basis during performance of the Work and shall remove all excess dirt, waste material, rubbish, tools, equ...
	B Contractor shall promptly remove from the Project Site all unused construction materials, equipment, supplies and debris and shall leave the Work area in a satisfactory condition. Contractor shall provide dump trucks of sufficient size to accommodat...
	C On completion of the Work and prior to submittal of its Final Application for Payment, Contractor shall completely clean the Project Site and leave it trash-free and in neat appearance, as further specified in the Specifications.  If Contractor is r...

	2.24 HOURS OF OPERATION.
	A Regular work hours are 7:00 a.m. to 5.00 p.m., Monday through Friday
	B Loud noise making activity may be conducted only between the hours of 8:00 a.m. and 4:30 p.m.
	C Hours of operation may change per FORA’s discretion.
	D Any work (including on and off loading equipment and materials) outside of the regular work hours must be requested by Contractor at least 48 hours before the requested time and must be approved by FORA’s Representative or FORA Construction Manager ...

	2.25 ON-SITE WATER CONTROL.
	A Contractor shall provide the means and methods for controlling groundwater runoff and preventing pollutions during construction.
	B Contractor shall obtain the groundwater discharge permit from the local municipal sewer utility and all other costs, including but not limited to, pumps, temporary power, generators, fuel, hoses, desilting tanks and holding tanks shall be provided b...
	C Any costs incurred by Contractor to implement any other additional measures to mitigate unforeseen contaminated groundwater prior to discharge into the City sewer system shall be considered extra work.
	D All groundwater testing, if required, will be performed by FORA.

	2.26 STORM FLOWS.
	A Contractor shall be responsible for providing all necessary means to handle, carry through, or divert around its Work, all flows including storm flows and unforeseen subdrain, so as to prevent back-up, by-passing to the Monterey Bay, or flooding dam...
	B In addition, provisions of Clean Water Act, Section 3.09 “Federal Enforcement” state that any civil and criminal violations of the Act may result in fines of up to a maximum of One Hundred Thousand Dollars ($100,000) per day plus imprisonment for an...
	C If an overflow to the Monterey Bay occurs because of Contractor’s operations or Contractor’s negligence, any fines will be considered direct damages caused by Contractor.
	D FORA will be entitled to recover such sum from monies due Contractor or directly from Contractor at its option.

	2.27 UTILITY INTERRUPTION/SCHEDULING.
	A Contractor shall schedule and conduct its work in a manner that will not cause interference, except as otherwise specified in the Contract Documents, with existing utilities and services, including, but not limited to sewers, water mains, gas lines,...
	B Contractor shall notify all agencies prior to commencing work to ensure Project Site safety and to verify the Project Site is free of underground, unmarked utilities.
	C Contractor shall be responsible for any surface or sub-surface damage to utilities caused by its operations and for any loss associated with unauthorized interruption of utilities.

	2.28 PROTECTION OF WORK DURING INCLEMENT WEATHER OR SUSPENSION OF CONSTRUCTION.
	A In the event of suspension of construction, or during inclement weather, or whenever FORA shall direct, Contractor shall carefully protect the Work and materials against damage or injury from the weather.
	B If, in the opinion of FORA, any work or materials shall have been damaged or injured by reason of failure on the part of Contractor to protect the Work, such Work or materials shall be removed and replaced at the expense of Contractor.

	2.29 ROYALTIES AND LICENSE FEES.
	A Contractor shall pay all royalties and license fees.
	B Contractor shall defend all suits or claims for infringement of any copyright, trademarks, or patent rights and shall save FORA and FORA Construction Manager harmless from loss on account thereof, except that FORA and/or FORA Construction Manager sh...

	2.30 ADVERTISING AND PHOTOGRAPHY.
	Contractor shall not take any photographs or videos of the Project, except for use on the Project, or use FORA’s name, or photographs or videos of the Project, or to refer to FORA directly or indirectly in any promotion or advertisement, in any news r...

	2.31 ADDITIONAL REPRESENTATIONS.
	A In addition to any other representations and warranties contained in the Contract Documents, Contractor hereby represents and warrants the following to FORA, as an inducement to FORA to enter into this Agreement, which representations and warranties...
	1. Contractor is financially solvent, able to pay its debts as they mature and possessed of sufficient working capital to complete the Work and perform its obligations under the Contract Documents;
	2. Contractor is able to furnish the plant, tools, materials, supplies, equipment, services and labor required to complete the Work and perform its obligations hereunder and has sufficient experience and competence to do so;
	3. Contractor is authorized to do business in the State of California and is properly licensed by all necessary governmental and public and quasi-public authorities having jurisdiction over it and over the Work and the Project Site;
	4. Contractor’s execution of this Agreement and its performance of the Contract Documents are within its duly authorized powers;
	5. Contractor has visited the Project Site, is familiar with the local conditions under which the Work is to be performed, and has correlated its observations with the requirements of the Contract Documents; and
	6. The Contract Sum is just and reasonable compensation for all the Work including all foreseeable risks, hazards and difficulties in connection therewith.


	ARTICLE 3 -  PROTECTION OF PERSONS AND PROPERTY
	3.01 SAFETY PRECAUTIONS AND PROGRAMS.
	A Contractor shall be solely responsible for:
	1. Conditions of the Project Site under its control including the safety of all persons and property during the performance of the Work, and
	2. Initiating, establishing, maintaining and supervising all health and safety precautions and programs in connection with its operations and the Work, including, without limitation, a written injury prevention program as required by Labor Code Sectio...
	B Before Work commences, Contractor shall prepare and submit to FORA its Project Site security and health and safety plan in accordance with Project Specifications Volume 2.  All safety provisions shall conform to U.S. Department of Labor, the Califor...
	1. In addition to other safety requirements of the Contract Documents, and at a minimum, Contractor shall comply with all applicable requirements of the latest or last effective edition of the State of California Construction Safety Orders, except whe...
	2. Contractor and their Subcontractors shall provide all protection devices, safety nets, personal protection equipment and any other safety protection as required by the Contract Documents to safely perform work of this Agreement.
	3. All safety and protection for Contractor, its workforce, any personnel on site at the invitation of Contractor, and Contractor’s materials shall be the sole responsibility of Contractor, including, but not limited to first aid kits, eye protection,...
	C Written, detailed pre-task planning is required, at a minimum, for the following activities related to the Hazardous Material and Building Removal Work:
	1. Handling Chemicals: hazardous & irritant
	2. Confined Space Entry
	3. Hoisting/Rigging Activities: including cranes, derricks, forklifts, etc.
	4. Demolition Activities & Hazardous Materials Abatement and Assessment:  asbestos, lead, biohazards or other chemicals in the workplace, as well as general demolition hazards assessment
	5. Fall Hazards:  exposures of 5+ feet, overhead work
	6. Material Handling
	7. Public Exposure:  phased occupancy, partial demolition, traffic control, etc.
	8. Scaffolding
	9. General pre-task planning:
	a) Pre-task planning is to be led by the foreman and documented in writing
	b) Conducted at least daily or as otherwise defined by project specifications
	c) All crew members participate (at the job location) in pre-task planning and shall sign the completed plan
	d) Shall include hazards and precautions identified in applicable Job Hazard Analysis (JHA)
	e) Shall be readily available at the work site (posted and/or placed where crew members have knowledge of its location at the work area)
	f) Pre-Task Plans shall be reviewed and revised whenever work conditions (or crew membership) change that may affect the ability to safely complete the work.  Analyze the task to be performed.
	D Contractor shall similarly be responsible for requiring similar precautions and programs to be established by its Subcontractors governing their portions of the Work.  All health and safety requirements shall apply continuously and shall not be limi...
	E Contractor and Subcontractors shall have readily accessible copies of the job specific safety manuals in their vehicle or Project Site trailer prior to the commencement of Work on Project Site in accordance with Cal/OSHA requirements.
	F For each new phase of Work or the arrival of special equipment or new personnel to the Project, Contractor shall hold a special pre-construction safety meeting.
	G Contractor shall also hold weekly safety meetings.  These meeting shall discuss in detail the job specific procedures and related safety hazards.  Minutes of these meetings shall be kept by Contractor and submitted to FORA with, or prior to, Contrac...
	H The right of FORA or FORA Construction Manager to conduct inspections of the Work or construction review of Contractor’s performance, and the existence of any health and safety minimum requirements in FORA’s Project Site or building procedures and p...

	3.02 SAFETY OF PERSONS AND PROPERTY.
	A Contractor shall take all reasonable precautions for the safety of, and shall provide all reasonable protection to prevent damage, injury or loss to:
	1. All persons at the Project Site and all other persons who may be affected by the Work;
	2. All the Work and all materials and equipment to be incorporated therein, whether in storage on or off the Project Site, under the care, custody or control of Contractor or any of its Subcontractors or sub-Subcontractors; and
	3. Other property at the Project Site or adjacent thereto, including trees, shrubs, lawns, walks, pavements, roadways, structures and utilities not designated for removal, relocation or replacement in the course of construction.
	B All Contractors are hereby notified of their responsibility to provide 40 Hour trained HAZWOPR personnel, as required, from within their respective company and/or possible subcontractors for work in/at the Project Site.
	C All personnel at the Project Site shall conduct themselves in an appropriate manner, and Contractor agrees to remove any worker deemed objectionable by FORA.  Contractor shall prohibit the possession, use and being under the influence of any alcohol...

	3.03 GENERAL AND PUBLIC SAFETY.
	A Contractor shall designate in writing a competent person as Contractor’s “Project Safety Representative.”  The duties of Contractor’s Project Safety Representative shall include responsibility for implementation of Contractor’s safety program and in...
	B Contractor shall give all notices and comply with all Applicable Laws bearing on the health and safety of persons and/or property or their protection from damage, injury or loss.  Contractor shall promptly comply with all reasonable requests of FORA...
	C Contractor shall erect and maintain, as required by existing conditions and progress of the Work, all reasonable safeguards for safety and protection, including posting danger signs and other warnings against hazards, promulgating safety regulations...
	D Contractor shall conduct its operations in a manner, which causes the least possible obstruction and inconvenience to the safe flow of pedestrian and vehicular traffic. Without limitation of the foregoing, Contractor is responsible for coordinating ...
	E Contractor shall at all times furnish and maintain adequate safety devices and/or personnel including, but not necessarily limited to, barricades, lights, signs, traffic cones, warning tape, temporary roads, flagpersons, as necessary to direct pedes...

	3.04 HAZARDOUS MATERIALS.
	A FORA will retain the services of a Certified Industrial Hygienist (CIH). A CIH will aid in providing, identifying, evaluating and controlling potential health and safety hazards associated with the presence of Hazardous Materials potentially present...
	B The use, storage, disposal or abandonment of explosives or other hazardous or toxic materials (“Hazardous Materials”) is not permitted on the lands of FORA or its affiliates except as expressly authorized and permitted in the Contract Documents.  Sh...
	C FORA shall employ a CIH separate from this contract.
	1. The contractor and FORA’s CIH must approve of Contractors hazardous material removal means and methods.
	2. FORA’s CIH shall have stop work authority over work pertaining to Hazardous Materials.
	3.  FORA’s CIH must approve the completeness and correctness of work performed prior to FORA acceptance of a request for payment.
	D In the event that Contractor or any Subcontractor or sub-Subcontractor becomes aware of any materials reasonably believed by Contractor to be Hazardous Materials (other than Hazardous Materials expressly authorized and permitted in the Contract Docu...
	E Whenever Contractor becomes aware of any of the following actions with regard to Hazardous Materials that are instituted, completed or threatened and that are applicable to the Project, Contractor shall immediately notify FORA in writing:
	1. Any governmental or regulatory action;
	2. Any claim against FORA or Contractor; or
	3. Any report, complaint, notice or warning of asserted violation to any environmental agency.
	F If Contractor or any of its permitted Subcontractors haul Hazardous Substances under the Contract Documents, such hauler shall comply with all Environmental Laws related to or pertaining to the hauling of such materials, including, without limitatio...

	3.05 CONTRACTOR’S OBLIGATION TO REMEDY.
	Contractor shall, at Contractor’s expense (except to the extent covered by proceeds of insurance carried under Article 13), promptly remedy all damage or loss to any property caused in whole or in part by Contractor, any Subcontractor, any sub-Subcont...

	3.06 LOADING.
	Contractor shall not load or permit any part of the Work to be loaded unsafely.

	3.07 FENCING.
	A In addition to any fencing shown or specified elsewhere in the Contract Documents, Contractor shall provide temporary fencing and gates around the work area and any lay down or storage area provided by FORA shall present a fencing plan within five (...
	1. Provide fencing around each building or work area.
	2. Provide fencing around the project site, within the Limits of Work.
	B Such fencing shall be of the temporary chain link type nominally six (6) feet in height with ‘green screens’ and locking gates.  Such fencing shall be provided with reflectors, flashers, warning signs, dangles and/or barricades, both during construc...
	C If approved to work at night by FORA, Contractor shall provide night lighting to the Project Site and immediate adjacent walkways.
	D Contractor shall provide FORA with the combination code to all locks used to secure site.

	3.08 MINIMIZE DISRUPTION.
	A Contractor shall exercise maximum effort to avoid disruption of the conduct of business in the areas surrounding the Project Site.  This shall include, at a minimum, using all feasible methods and strict discipline to minimize danger, noise, vibrati...
	B Noise shall not exceed 90 decibels at the Limits of Work.

	3.09 EMERGENCIES.
	A In any emergency affecting the safety of persons or property, Contractor shall act, at its discretion, to prevent threatened damage, injury or loss.
	B Contractor shall report all First Aid, Medical, Lost Time, and Near-Miss accidents, injuries or loss immediately to FORA, or designee.
	C Any additional compensation or extension of time claimed by Contractor on account of emergency work shall be determined as provided in Article 5 for Changes in the Work.

	3.10 COSTS FOR PROTECTION OF PERSONS AND PROPERTY.
	A Except as otherwise specified, all costs in connection with meeting the requirements of this Article 3 shall be borne by Contractor.
	B Failure of Contractor to comply with any health and/or safety requirements of the Contract Documents shall be deemed sufficient cause for FORA to, without prior notice to Contractor, take whatever action is, in FORA’s opinion, necessary to achieve c...
	C FORA will notify Contractor of any action taken under the provisions of this subparagraph within five (5) business days.


	ARTICLE 4 -  TIME FOR PERFORMANCE
	4.01 COMMENCEMENT; CRITICAL PATH.
	A Within five (5) business days after the issuance of the Notice to Proceed issued by FORA, Contractor shall provide an updated “Baseline” Construction Schedule for FORA’s review and approval.
	B Upon FORA’s approval of the Baseline Construction Schedule, Contractor shall commence performance of the Work and thereafter continuously and diligently proceed with the performance of the Work, in accordance with the Construction Schedule, to compl...
	C Contractor shall be responsible for the Construction Schedule and meet all critical path dates, including but not limited to, any milestone dates contained in the Construction Schedule, subject only to extension for Excused Delays in accordance with...
	D No adjustment will be made to the Contract Sum for additional compensation paid to Contractor’s employees and Subcontractors for overtime or shift work due to Contractor’s failure to meet any of the critical path dates, unless such failure is due to...
	E If Contractor shall fail to expedite Work upon demand by FORA in accordance with the foregoing sufficient to eliminate the effect of  any critical path delays on the Construction Schedule, Contractor shall be deemed in default hereunder, and in such...

	4.02 DELAYS.
	A Contractor shall carry out the Work continuously and with due diligence in accordance with the Construction Schedule and shall achieve Substantial Completion and Final Completion (as hereinafter defined) of the Work by the dates shown on Exhibit D (...
	1. The negligence or willful misconduct of FORA or FORA Construction Manager or of any employee, agent or representative of either, or
	2. Changes in the Work ordered by FORA, or
	3. Strikes exceeding twenty (20) days, fire, unavoidable casualties, national emergency, Abnormal Weather (as defined below), or
	4. Any other cause beyond Contractor’s (or any of its Subcontractors’) control and without Contractor’s or any Subcontractor’s fault or negligence (excluding therefrom the financial inability of Contractor or its Subcontractors and any delays that cou...
	5. Then the Scheduled Date for Substantial Completion and, to the extent that such delay affects the Scheduled Date for Substantial Completion, the Construction Schedule shall be extended for a period equal to any delay in Substantial Completion of th...
	B Contractor agrees that there shall be no extensions for inclement weather other than Abnormal Weather as described below.
	C Contractor also agrees that there shall be no extensions for delays in deliveries of materials, equipment or supplies to be requisitioned by Contractor, and that it shall be Contractor’s responsibility to assure timely delivery of such items in acco...
	D It shall also be Contractor’s responsibility to prove to FORA that a delay is an Excused Delay and affects the critical path such that there will be a delay in the actual date of Substantial Completion.  Any extension of the Scheduled Date for Subst...
	E Contractor expressly waives all rights and claims for delay that are not made by Contractor within two (2) business days after the commencement of any such delay.  In case of a continuing delay of any nature, Contractor shall be required to make onl...
	F In no event shall Contractor be entitled to compensation or any increase in the Contract Sum as a result of the causes specified in A.3 or A.4 of this Section 4.02.
	G As used herein, the term “Abnormal Weather” means actual weather conditions encountered at the Project Site that are at least 200% as severe as the normal average weather encountered at the Project Site over the past twenty (20) years, as evidenced ...
	H Contractor shall be entitled to no extension of time to the extent a delay which would otherwise be excusable could be mitigated or avoided by Contractor, and Contractor shall, at its sole cost and part of the Contract Sum, take all reasonable steps...

	4.03 Substantial Completion; Final Completion.
	A As used herein, the term “Substantial Completion” means that all of the following have occurred:  (i) the Work shall have been fully completed to FORA’s satisfaction in accordance with the Contract Documents, except for Punch-List Work (as defined i...
	B The date of Substantial Completion of the Work shall be determined as set forth in Article 10.
	C All Punch-List Work shall be completed by Contractor as provided in Article 10.
	D As used herein, the term “Final Completion” means the completion of all Work (including Punch List-Work) to FORA’s satisfaction in accordance with the Contract Documents.

	4.04 Schedule
	A Contractor must prepare all schedules using standard scheduling software acceptable to FORA, and must provide the schedules in electronic and paper form as requested by FORA. In addition to the general scheduling requirements set forth below, Contra...
	B Baseline (As-Planned) Schedule.  Within ten calendar days following FORA’s issuance of the Notice of Award (or as otherwise specified in the Special Conditions), Contractor must submit to FORA staff for review and acceptance a baseline (as-planned) ...
	1. Specialized Materials Ordering. Within five calendar days following issuance of the Notice to Proceed, Contractor must order any specialized material or equipment for the Work that is not readily available from material suppliers. Contractor must a...
	C FORA’s Review of Schedules.  FORA staff will review and may note exceptions to the baseline schedule, and to the progress schedules submitted as required below, to assure completion of the Work within the Contract Time. Contractor is solely responsi...
	D Progress Schedules.  After FORA staff accepts the final baseline schedule with no exceptions, Contractor must submit an updated progress schedule and three-week look-ahead schedule, in the format specified by FORA, for review and acceptance with eac...
	1. Float. The progress schedule must show early and late completion dates for each task. The number of days between those dates will be designated as the “float.” Any float belongs to the Project and may be allocated by FORA to best serve timely compl...
	2. Failure to Submit Schedule. Reliable, up-to-date schedules are essential to efficient and cost-effective administration of the Project and timely completion. If Contractor fails to submit a schedule within the time periods specified in this Section...
	E Recovery Schedule.  If FORA staff determines that the Work is more than one week behind schedule, within seven days following written notice of such determination, Contractor must submit a recovery schedule, showing how Contractor intends to perform...
	F Effect of Acceptance.  Contractor and its Subcontractors must perform the Work in accordance with the most current FORA-accepted schedule unless otherwise directed by FORA staff. FORA’s acceptance of a schedule does not operate to extend the time fo...
	G Posting.  Contractor must at all times maintain a copy of the current FORA-accepted progress or recovery schedule posted prominently in its on-site office.
	H Reservation of Rights.  FORA staff reserves the right to direct the sequence in which the Work must be performed or to make changes in the sequence of the Work in order to facilitate the performance of work by FORA or others, or to facilitate FORA’s...


	ARTICLE 5 -   CHANGES IN THE WORK
	5.01 CHANGES.
	A A “Change Order” is a written instrument prepared by the FORA Construction Manager or FORA’s Representative at the request of Contractor for FORA’s approval and, if approved by FORA, signed by FORA and Contractor, setting forth their agreement upon:
	1.  A change in the Work, if any;
	2. The amount of adjustment in the Contract Sum, if any; and
	3. The amount of any adjustment in the Scheduled Date for Substantial Completion, or Contract Time, if any.
	B Modifications to the Agreement are valid and legally binding if duly authorized by a written and signed Change Order approved by FORA and Contractor.
	C FORA may make changes in the Work without invalidating the Agreement. FORA staff may direct changes in the Work, which may include Extra Work or deletion or modification of portions of the Work. Any change in the Work, whether directed by FORA or pu...
	D Contractor must promptly comply with FORA-directed changes in the Work in accordance with the original Contract Documents, even if Contractor and FORA have not yet reached agreement as to adjustments to the Contract Sum or Contract Time for the chan...
	E Notwithstanding any provision in the Contract Documents to the contrary, no change in the Work, including, without limitation, a change in the Drawings and Specifications or in any plans, specifications or drawings subsequently approved by FORA, or ...

	5.02 CHANGE ORDER REQUEST.
	A Contractor shall perform no additional work or change in the Work without a Change Order approved in accordance with the terms of this Article 5 prior to commencing such work. The procedure set forth herein shall be not be waivable by FORA or Contra...
	B Contractor shall not be entitled to any additional compensation or change in the Scheduled Date for Substantial Completion except in accordance with the procedures set forth herein, or in the case of emergency if necessary to prevent personal injury...
	C FORA may order a change in the Work by giving Contractor a written request for a Change Order (“Change Order Request”), in the form of AIA Document G709 or such other form as FORA may designate, setting forth in detail the nature of a proposed chang...
	D Upon receipt of a Change Order Request, Contractor shall promptly furnish to FORA a statement setting forth in detail, with a labor and material breakdown by trades and work classifications, Contractor’s proposal for the change, if any, in the Contr...
	E Contractor shall keep and present, in such form as FORA may prescribe, an itemized accounting together with appropriate supporting data of the proposed cost of such change and revision to the Construction Schedule.  If a Change Order is done on a ti...
	F Notwithstanding the foregoing, (i) at FORA’s option, Contractor shall perform all additional Work pursuant to a Change Order with unit rate pricing as established on Contractor’s submitted Base Bid Work/Schedule of Values Exhibit (as defined in Exhi...
	1. Adjustments to Contract Sum.  The amount of any increase or decrease in the Contract Sum will be determined based on one of the following methods, but in the order provided with unit pricing taking precedence over the other methods:
	2. Unit Pricing.  Amounts previously provided by Contractor in the form of unit prices, either in a bid schedule or schedule of values (Exhibit C1 and C2), will apply if unit pricing has previously been provided in Contractor’s accepted bid schedule o...
	3. Lump Sum.  A mutually agreed upon lump sum for the affected Work with no additional markup for overhead, profit, or other indirect costs.
	4. Time and Materials.  On a time and materials basis, including allowed markup for overhead, profit, and all other indirect costs, and which may include a not-to-exceed limit, calculated as the total of the following sums:
	a) All direct labor costs plus 15% markup;
	b) All direct material costs, including sales tax, plus 15% markup;
	c) All direct plant and equipment rental costs, plus 15% markup;
	d) All direct subcontract costs plus ten percent markup; and
	e) Increased bond or insurance premium costs computed at 1.5% of total of the previous four sums.
	G FORA shall respond to Contractor’s estimate within a reasonable period of time.
	H At FORA’s request, Contractor shall include FORA’s representative in the negotiation of Change Order Requests with Subcontractors and material suppliers.  Subcontractor shall not be entitled to any markup for overhead and profit on any Work performe...
	I If FORA approves in writing Contractor’s proposal, a Change Order shall be issued and signed by FORA and Contractor in form provided hereinabove and, if applicable, the Contract Sum and/or the Scheduled Date for Substantial Completion shall be adjus...
	J Agreement on any Change Order shall constitute a final settlement of all items covered thereby including, without limitation, the additional cost, if any, of performing unchanged Work, and any extension of time to complete the Work, subject to perfo...
	K Disputes.  In the event of a dispute over entitlement to or the amount of a change in Contract Time or a change in Contract Sum related to a FORA-directed change in the Work, Contractor must perform the Work as directed and may not delay its Work or...
	L  Extra Work.  FORA may direct Contractor to perform Extra Work related to the Project.
	1. Contractor must promptly perform any Extra Work as directed or authorized by FORA in accordance with the original Contract Documents, even if Contractor and FORA have not yet reached agreement on adjustments to the Contract Sum or Contract Time for...
	2.  Contractor must maintain detailed daily records that itemize the cost of each element of Extra Work, and sufficiently distinguish the direct cost of the Extra Work from the cost of other Work performed.
	3. For each day that Contractor performs Extra Work, or Work that Contractor contends is Extra Work, Contractor must submit no later than the following business day, a daily report of the Extra Work performed that day and the related costs, together w...
	4. When an Extra Work Report(s) is agreed on and signed by both FORA and Contractor, the Extra Work Report(s) will become the basis for payment under a duly authorized and signed Change Order. Failure to submit the required documentation by close of b...
	M Unilateral Change Order.  If the parties dispute the terms of a proposed Change Order, including disputes over the amount of compensation or extension of time that Contractor has requested, the value of deleted or changed Work, what constitutes Extr...
	N Remedy for Non-Compliance.  Contractor’s failure to promptly comply with a FORA-directed change is deemed a material breach of the Agreement, and in addition to all other remedies available to it, FORA may, at its sole discretion, hire another contr...
	O Non-Compliance Deemed Waiver.  Contractor waives its entitlement to any increase in the Contract Sum or Contract Time if Contractor fails to fully comply with the provisions of this Article. Contractor will not be paid for unauthorized Extra Work.

	5.03 CONTRACTOR INITIATED CHANGE ORDER REQUEST.
	A Contractor must submit a Request for Change for changes in the Work, compensation for Extra Work, or a change in the Contract Sum or Contract Time as a written Request for Change or  proposal.
	B Time for Submission.  Any Request for Change in the Contract Sum or the Contract Time must be submitted in writing FORA within ten calendar days of the date that Contractor first encounters the circumstances, information or conditions giving rise to...
	C Required Contents.  Any Request for Change or proposal submitted by Contractor must include a complete breakdown of actual or estimated costs and credits, and must itemize labor, materials, equipment, taxes, insurance, subcontract amounts, and, if a...
	D Required Documentation.  All claimed costs must be fully documented, and any related request for an extension of time or delay-related costs must be included at that time and in compliance with the requirements of Article 5 of the General Conditions.
	E Required Form.  Contractor must use FORA’s form(s) for submitting all Request for Change or proposals, unless otherwise specified by FORA.
	F Certification.  All requests must be signed by Contractor and must include the following certification:
	“The undersigned Contractor certifies under penalty of perjury that its statements and representations in this Request for Change are true and correct. Contractor warrants that this Request for Change is comprehensive and complete as to the Work or ch...

	5.04 FIELD ORDER REQUEST.
	A If, with respect to any Change Order Request, no agreement can be reached between FORA or FORA’S Representative and the Contractor or there is insufficient time for the parties to reach such agreement, then FORA or FORA’s Representative nevertheless...
	1. The Contract Sum shall be increased or decreased by an amount equal to the actual increase or decrease, as the case may be, in the actual cost of such additional Work set forth in Exhibit F1.  In no event shall Contractor’s markup for overhead and ...
	2. The Scheduled Date for Substantial Completion shall be extended or reduced by the length of additional work time or reduction in work time, if any, fairly attributable to such change in the Work as reasonably established by Contractor and approved ...
	B Any change in the Contract Sum or the Scheduled Date of Completion pursuant to a Field Order Request shall be determined as provided below and set forth in writing by FORA and Contractor within thirty (30) days after completion of that portion of th...
	C In the event of any dispute by Contractor concerning a Field Order Request or a Change Order, Contractor shall submit such dispute in writing with a reasonably detailed explanation of the basis of such claim within ten (10) business days of learning...
	D If FORA or FORA’s Representative reduces the scope of the Work, then,
	1. The Contract Sum shall be reduced by the sum of the actual cost of the Work deleted, and
	2. The Scheduled Date for Substantial Completion shall be advanced by the length of the reduction in work time, if any, fairly attributable to such reduction in the scope of the Work.
	3. Unit rates established in the Base Bid Work and Alternates (as defined in Exhibits C1 and C2) may be used to establish the credit amount due to FORA based on a reduction in scope of Work, at FORA’s or FORA’s Representative’s discretion.

	5.05 EXECUTION OF CHANGE ORDER.
	A Contractor shall promptly proceed with any change ordered by FORA or FORA’s Representative pursuant to a Change Order including any Field Order Request.
	B Contractor shall not make any change in the Work or be entitled to any adjustment in the Contract Sum or the Scheduled Date for Substantial Completion, except as provided in a Change Order signed by FORA or FORA’s Representative or in accordance wit...
	C Each Change Order shall reflect payment in full for a change in the Work and in no event shall Contractor be entitled to an increase in the Contract Sum in payment for the cumulative effect of multiple Change Orders.

	5.06 CONCEALED AND UNFORESEEABLE CONDITIONS.
	A If Contractor encounters conditions at the Project Site which are (1) subsurface or otherwise concealed physical conditions or unknown physical conditions of an unusual nature that vary materially from conditions indicated by the Contract Documents ...
	B If a condition is encountered by Contractor which satisfies subsections (1) and (2) above, Contractor shall be entitled to an extension of the Scheduled Date for Substantial Completion, as reasonably determined by FORA, and an adjustment to the Cont...
	C No increase in the Contract Sum shall be made and no extension of the Scheduled Date for Substantial Completion shall be allowable, however, for any conditions (whether or not indicated by the Contract Documents) ascertainable by a careful Project S...
	D Contractor acknowledges that any surveys, analysis, testing, geotechnical reports or other information concerning the conditions at the Project Site provided by FORA, including any information concerning the conditions of existing structures, surfac...
	E Contractor’s sole remedy against FORA as a result of any such incorrect, inaccurate or incomplete information shall be an extension of the Scheduled Date for Substantial Completion and/or an increase in the Contract Sum as provided hereinabove.
	F Notwithstanding the foregoing, Contractor shall be responsible for physically verifying the location of any existing subsurface utilities prior to commencement of any portion of the Work that may affect such utilities, including if necessary hand po...
	G Accordingly, Contractor shall be responsible for any damage that Contractor may cause to such utilities and any unauthorized interruption thereof and shall not be entitled to any extension of time or adjustment to the Contract Sum in such case.

	5.07 CORRECTION OF WORK
	A Contractor shall promptly correct work rejected by FORA or Work failing to conform to the requirements of the Contract Documents, whether or not fabricated, installed or completed. Contractor shall bear the costs of correcting such rejected work, in...
	B In the event of an emergency constituting an immediate hazard to the health or safety of any persons or property, FORA may undertake, at Contractor's expense and without prior notice, work necessary to correct such hazardous condition(s) arising fro...
	C Contractor shall remove from the Project Site portions of the Work that are not in accordance with the requirements of the Contract Documents, and are neither corrected by Contractor nor accepted by FORA.
	D If Contractor fails to correct nonconforming work, as per Paragraph 2.10, FORA may correct the nonconforming work by terminating the employment of Contractor; taking possession of the Project Site, materials, equipment, tools, appliances, and constr...
	E Contractor shall bear the cost of correcting Work executed by FORA or separate contractors, whether fully completed or partially completed, which is caused by Contractor's correction or removal of Work that is not in accordance with requirements of ...
	F Nothing contained in this Section 5.06 shall be construed to establish a period of limitation with respect to other obligations that Contractor might have in the Contract Documents. Establishment of the time period of 1 year, as described in Section...
	G If FORA prefers to accept any or all of the Work that is not in accordance with requirements of the Contract Documents, FORA may do so instead of requiring its correction and/or removal, in which case the Contract Sum will be reduced as appropriate ...

	5.08 DISPUTES
	A In the event of a dispute over entitlement to or the amount of a change in Contract Time or a change in Contract Sum related to a FORA-directed change in the Work, Contractor must perform the Work as directed and may not delay its Work or cease Work...


	ARTICLE 6 -  CONTRACT SUM
	6.01 CONTRACT SUM.
	A Subject to the provisions of the Contract Documents, FORA agrees to pay Contractor as compensation for the Work the Contract Sum to be payable in installments in accordance with the progress payment provisions of Article 7, subject to any additions ...
	B The Contract Sum is intended to include all increases in costs, foreseen and unforeseen, including, without limitation, taxes, labor, materials, and transportation costs, all of which are to be borne solely by Contractor.
	C All loss or damage arising from any Work performed under this Agreement through unforeseen or unusual conditions, obstructions, difficulties or delays which may be encountered in the prosecution of the Work, or through the action of the elements, sh...

	6.02 ITEMS TO BE CREDITED OR REIMBURSED BY CONTRACTOR.
	A The following items shall be credited against the Contract Sum or shall be reimbursed by Contractor to FORA:
	1. The full amount of any deposits originally funded by or charged to FORA that have been returned to Contractor.

	6.03 PERMITS.
	City of Seaside Permits shall be obtained and paid for by Contractor. All other applications and permits required to commence and perform the Work shall also be obtained by Contractor at Contractor’s expense, unless otherwise directed by FORA, and the...

	6.04 CONSTRUCTION TESTING COSTS,
	The costs of construction testing shall not be included within the Contract Sum.  All construction testing (other than testing required as a result of defective or nonconforming Work) will be performed by, and at the direct expense of, FORA.

	6.05 ALLOWANCES.
	A The Contract Sum includes the allowances set forth in Exhibit F2 (“Allowances”).  Each Allowance, unless otherwise specified, covers the net cost to Contractor of all services, materials, equipment, freight, unloading, handling, storage, installatio...
	B If the actual final cost under an Allowance either exceeds or is less than the amount of such Allowance, the Contract Sum shall be increased or decreased, as the case may be, to reflect the amount of the costs actually incurred and properly document...
	C Progress payments on account of authorized expenditures under Allowances shall be certified on Contractor’s monthly Application for Payment (as defined in Article 7) and must be approved by FORA.
	D A schedule shall be prepared by FORA Construction Manager to specify when an expenditure under Allowances must be authorized by FORA Construction Manager and FORA.

	6.06 ACCOUNTING PROCEDURES.
	A Contractor shall establish accounting procedures acceptable to FORA and complying with generally accepted accounting principles for all costs incurred by Contractor under this Agreement.  Contractor shall permit FORA and its agents to review its acc...
	B With each request for progress payments, Contractor shall submit all receipts and invoices, including certified payroll data, justifying the costs incurred by Contractor.
	C In no event shall FORA be obligated to reimburse Contractor for costs pertaining to any portion of the Work to be billed on a cost plus basis, such as Change Orders, in excess of prices reasonably obtainable in the local market at the time the produ...
	D Any overpayments pertaining to any portion of the Work to be billed on a cost plus basis revealed by such audits shall be promptly repaid by Contractor, and any underpayments revealed by such audits shall be promptly paid by FORA.  If such audit sha...

	6.07 SCHEDULE OF VALUES.
	A Unless otherwise provided elsewhere in the Contract Documents, Contractor shall submit a schedule of values (“Schedule of Values”) to FORA within five (5) business days after execution of this Agreement and in any event before the first Application ...
	B The Schedule of Values shall allocate the entire Contract Sum among the various portions of the Work and to the portions of the Work performed by each Subcontractor.
	C The Schedule of Values shall contain single line item entries, identified for each major item of the Work, and otherwise shall be prepared in such form, and supported by such data, to substantiate its accuracy, as FORA may require.
	D The Schedule of Values shall contain single line item entries for Hazardous Materials that may be found, identify each material profile and shall be prepared in such form, and supported by such data, to substantiate its accuracy as FORA may require.
	E The Schedule of Values shall contain reasonable market cost allocations for all items of Work shown in the Construction Schedule.
	F The Schedule of Values, when approved by FORA, shall be used as a basis for evaluating Contractor’s Applications for Payment and change order work.


	ARTICLE 7 -  PROGRESS PAYMENTS ON AGREEMENT PRICE
	7.01 APPLICATION.
	A On or before the last day of each month, Contractor shall submit to FORA and FORA Construction Manager a notarized application for payment in electronic format.
	B The Application for Payment shall set forth in detail, as of the last day of the preceding month, the percentage of the Work completed during such month, the value of such completed Work based on the Schedule of Values, the progress of the Work base...
	C Each Application for Payment shall include in electronic format sworn statements and such other documentation as FORA may require, including but not limited to certified payroll, daily Project Site construction reports and weekly safety meeting minu...
	D Each Application for Payment shall include a detailed itemization of all amounts charged by Contractor against Contractor’s contingency, if any, set forth in the approved Schedule of Values. Contractor shall also submit to FORA with the Application ...
	E Applications for Payment may not include requests for payment of amounts Contractor does not intend to currently pay to a Subcontractor because of a dispute or any other reason.
	F If a correct and complete Application for Payment is not made until after the application date set forth hereinabove, payment shall be made by FORA in the subsequent month.
	G As to any Application for Payment including payment for a Change Order to be paid on a time and material basis, FORA may require Contractor to submit invoices or invoices with check vouchers attached.

	7.02 PAYMENT.
	No later than the last day of the month following the month the Application for Payment is received, FORA shall pay the amount of the Application for Payment approved by FORA or FORA’s Representative, FORA Construction Manager and FORA’s construction ...
	A If any item on the Application for Payment is disputed, Contractor shall be promptly notified of such dispute and shall submit verification of such item on a revised Application for Payment.  Alternatively, pending resolution of any dispute, FORA sh...
	1. FORA shall have the right, but not the obligation, to make payment: (i) directly to Contractor; (ii) jointly to Contractor and any Subcontractor; or (iii) directly to a Subcontractor.
	2. No certificate for payment, progress payment or partial or entire use or occupancy of the Work by FORA shall constitute an acceptance of the Work or waiver of Contractor’s duty to replace unsatisfactory Work or material.
	3. The first Application for Payment shall cover a period beginning on the date construction actually begins.

	7.03 USE OF PAYMENT.
	A Except for Contractor’s overhead and profit, Contractor shall use the sums advanced to it pursuant to this Article 7 only for the purpose of performance of the Work and the construction, furnishing, and equipping of the Project in accordance with th...
	B Contractor shall promptly pay all bills for labor performed and material furnished by others in connection with the performance of the Work.
	C Contractor agrees to keep the Project free and clear of any and all liens and claims of Subcontractors, materialmen and suppliers, subject to FORA’s performance of its own payment obligations.  In the event any lien is filed against the Project Site...
	D If Contractor shall fail to post such bond within the required time, FORA may, in its sole discretion, pay any sums necessary to discharge, release and satisfy such lien, and in such case, Contractor shall reimburse FORA, on demand, for all monies p...
	E In addition to the foregoing, if any such lien or claim shall be filed at any time during the progress of the Work, FORA may withhold the amount of such lien or claim from payments otherwise due Contractor until such lien or claim is discharged or u...
	F Final Payment and/or retention shall not be paid until Contractor can show that all liens have been released.
	G No provision hereof, however, shall be construed to require FORA to ensure the proper disposition or application of sums paid to Contractor hereunder.

	7.04 RIGHT TO WITHHOLD APPROVAL.
	A Any provision hereof to the contrary notwithstanding, FORA shall be entitled to withhold approval of all or any part of an Application for Payment or nullify all or any part of a previous Application for Payment and withhold that amount on account o...
	1. Default by Contractor of any of its obligations under the Contract Documents;
	2. Work that is defective or was not performed in accordance with the Contract Documents (payment will be made as to the portion of the Work which is not defective and was performed in accordance with the Contract Documents);
	3. Failure of Contractor to make payments promptly to its Subcontractors or for material or labor used in the Work for which FORA has made payment to Contractor;
	4. Liens, claims or stop notices filed or reasonable evidence indicating probable filing thereof;
	5. Reasonable evidence that the Work will not be substantially completed by the Scheduled Date for Substantial Completion;
	6. Damage to FORA or any separate contractor of FORA, their affiliates or their separate contractors;
	7. Reasonable evidence that the portion of the Contract Sum then remaining unpaid will not be sufficient to complete the Work in accordance with the Contract Documents, in which case additional payments will be made to Contractor hereunder only after ...
	8. Failure to maintain and update the Record Copy “as built” redlines as required by Section 2.04;
	9. Failure to deliver the Daily Reports as require by Section 2.05;
	10. Any other reasonable cause.

	7.05 PAYMENT NOT ACCEPTANCE.
	No approval of an Application for Payment nor any payment made hereunder shall be or shall be construed to be final acceptance or approval of that part of the Work to which such Application for Payment or payment relates, nor shall such approval or pa...

	7.06 RETENTIONS
	A Upon submittal and receipt of a monthly payment request in accordance with Section 7.01 and 7.02 above, the following shall apply:
	1. Contractor's payment request shall include the total amount of Work completed to date, including materials as verified by FORA, furnished and delivered on the Project Site, not used, or in a secure off-site facility, pursuant to Public Contract Cod...
	2. FORA shall retain not less than five (5%) percent of the estimated value of Work completed.
	B At the request and expense of Contractor, and in accordance with Public Contract Code, Section 10263, the Contractor may provide securities in lieu of retention.


	ARTICLE 8 -  SUBCONTRACTORS
	8.01 SUBCONTRACTS.
	A All portions of the Work not performed by Contractor shall be performed under written subcontracts with Contractor.  Each such subcontract shall require the Subcontractor, to the extent of the Work to be performed by the Subcontractor, to be bound t...
	B Each such subcontract shall preserve and protect the rights of FORA under the Contract Documents, with respect to the Work to be performed by the Subcontractor, so that subcontracting thereof will not prejudice such rights.
	C Each such subcontract shall incorporate the provisions of this Agreement and shall expressly provide that,
	1. The Subcontractor waives all rights that the Subcontractor may have against FORA for damages caused by fire or other perils covered by the property insurance carried by Contractor or the City of Seaside, (ii) the Subcontractor shall not be entitled...
	D Contractor shall cause all first-tier subcontracts to include the provision that the requirements of this Section 8.01 shall be included in all sub-subcontracts entered into by Subcontractors for any part of the Work.
	E All subcontracts and agreements with suppliers shall be on a fixed price basis unless otherwise provided in the Contract Documents or approved in writing by FORA or FORA’s Representative.

	8.02 SUBCONTRACTORS.
	A All portions of the Work other than the supervision and management thereof, including any portions proposed to be performed by Contractor, shall be subject to competitive bidding unless otherwise approved in writing by FORA
	B Contractor shall enter into subcontracts or other appropriate agreements with the approved Subcontractors and suppliers in accordance with Section 8.01.
	C Contractor shall not be permitted to substitute any person or organization for any Subcontractor who has been accepted by FORA nor to permit any subcontract to be transferred or to allow the Work under any subcontract to be performed by any person o...
	D At any time, upon request of FORA, Contractor shall make available to FORA all bids, proposals, Agreements, subcontracts or other information requested by FORA regarding the Subcontractors and available to Contractor.

	8.03 NO CONTRACTUAL RELATIONSHIP.
	Nothing contained in the Contract Documents shall create any contractual relationship between any Subcontractor and FORA, except if and only to the extent that FORA elects to accept the assignment of the subcontract with such Subcontractor pursuant to...

	8.04 ASSIGNMENT OF SUBCONTRACTS.
	A Contractor hereby assigns to FORA all its interest in all subcontracts and agreements now or hereafter entered into by Contractor for performance of any part of the Work.  The assignment will be effective upon acceptance by FORA in writing and only ...
	B FORA may accept said assignment at any time during the course of the Work and prior to Final Completion in the event of a suspension or termination of Contractor’s rights under the Contract Documents.
	C Such assignment is part of the consideration to FORA for entering into the Agreement with Contractor and may not be withdrawn prior to Final Completion.


	ARTICLE 9 -  ACCEPTANCE AND FINAL PAYMENT
	9.01   SUBSTANTIAL COMPLETION.
	A Within ten (10) business days after receipt by FORA Construction Manager of written notice by Contractor that the Work is substantially completed, FORA Construction Manager shall inspect the Work unless FORA Construction Manager determines that the ...
	B As used herein, “Substantial Completion” shall mean the date upon which all of the following have occurred:
	1. The applicable Work has been completed in accordance with the Contract Documents (except for Punch-List Work as defined below) and the applicable Work is sufficiently complete to enable FORA to occupy and use the applicable Work for the use for whi...
	2. All required approvals and permits for occupancy, use and/or completion of the applicable Work, as applicable to the specific nature of the Work, shall have been issued by appropriate governmental authorities for the applicable Work (except such ce...
	3. All mechanical, utility and support systems that are part of the applicable Work are functioning as required and intended by the Contract Documents
	4. FORA’s Certified Industrial Hygienist has reviewed and verified hazardous materials have been abated and removed from each building in accordance with all applicable laws, regulations and requirements.
	C In the event that FORA Construction Manager shall find the Work to have reached Substantial Completion and to be in accordance and conformity with the Contract Documents, FORA Construction Manager shall promptly thereafter issue a Certificate of Sub...
	D As used herein the term “Punch-List Work” means minor incomplete or defective items that do not impede or interfere with the use and occupancy of the Project for its intended purpose and that can be corrected within thirty (30) days.  Within thirty ...
	E All Punch-List Work shall be completed within thirty (30) days after issuance of the Certificate of Substantial Completion, or thirty (30) days after being added to the list of Punch-List Work, as applicable, or such longer period as to which FORA a...
	1. A statement that the Work has been completed in compliance with the applicable laws, codes and ordinances for the Project.

	9.02   CONTRACTOR’S FINAL COST ESTIMATE.
	A Within thirty (30) days of the issuance of the Certificate of Substantial Completion by the FORA Construction Manager, Contractor shall submit in writing a proposed final estimate of the total amount payable to Contractor.  Such proposed final estim...
	B Amounts not included in such final cost estimate shall not be eligible for submission and payment at a later date.
	C FORA shall review Contractor’s final cost estimate and shall notify Contractor within five (5) business days as to whether FORA accepts or disputes Contractor’s final cost estimate.
	D If FORA disputes Contractor’s final cost estimate, FORA may require, and Contractor shall provide, within five (5) business days, further documentation in sufficient amount and detail for FORA to determine the correct cost estimate.  Once agreement ...
	E Payment to Contractor based on such final cost estimate shall be conclusive and binding against both parties on all questions relating to the amount of work performed and the compensation payable therefor, except as otherwise provided in Article 14 ...

	9.03   NOTICE OF COMPLETION.
	Within ten (10) days after the Final Punch-List Work, FORA shall file for record a “Notice of Completion” for the Work with the Official Records of the applicable county and evidence of such filing shall be submitted to Contractor.

	9.04   PAYMENT.
	Upon the expiration of a period of thirty-five (35) days after the filing of such Notice of Completion, subject to the satisfaction of the conditions set forth in Section 9.05, FORA shall pay to Contractor such amount as is shown by the Certificate of...

	9.05 CONDITIONS TO PAYMENT.
	A FORA’s obligation to pay Contractor pursuant to Section 9.04 is subject to the following conditions:
	1. Contractor shall have submitted to FORA no later than fifteen (15) days prior to payment a complete Application for Payment and a conditional upon final payment waiver and release of mechanic’s lien from  Contractor and each Subcontractor to receiv...
	2. FORA shall have received evidence reasonably satisfactory to FORA and its construction lender, if applicable, including appropriate title insurance endorsements that there are no liens filed relating to the Work.  If any mechanic’s or materialman’s...
	3. All items of Punch-List Work shall have been completed to the satisfaction of FORA in accordance with the Contract Documents;
	4. All related Project close out documentation shall be completed to the satisfaction of FORA;

	9.06   NON-WAIVER BY FORA.
	A The making of final payment by FORA shall not constitute a waiver of claims arising from:
	1. Contractor’s obligations to complete any unfinished Punch-List Work;
	2. Unsettled liens;
	3. Faulty or defective Work;
	4. Failure of the Work to comply with the requirements of the Contract Documents; or
	5. The terms of any guaranties or warranties contained in or required by the Contract Documents; or
	6. Any claim for which notice was previously given.

	9.07  WAIVER BY CONTRACTOR.
	The acceptance of final payment by Contractor shall constitute a waiver of all claims by Contractor except those previously made by Contractor and identified by Contractor in the final Application for Payment as unsettled as of the date of the Applica...


	ARTICLE 10 -  OCCUPANCY BEFORE COMPLETION OF WORK
	A FORA reserves the right, at its option and convenience, to occupy or otherwise make use of all or any part of the Work at any time prior to Substantial Completion upon ten (10) days’ notice to Contractor and subject to the following conditions:
	1. The FORA Construction Manager will make an inspection of the portion of the Project to be occupied and prepare a list of items to be completed or corrected prior to Final Completion.
	2. Such occupancy or use shall not be construed by Contractor as an acceptance by FORA of that portion of the Work, which is to be occupied or used nor constitute a waiver of existing claims of FORA or Contractor against each other.
	3. FORA shall use its best efforts to prevent any such occupancy or use from interfering with the conduct of Contractor’s remaining Work.
	4. Contractor shall not be required to repair damage caused by such occupancy or use.
	5. There shall be no added cost to FORA due to such occupancy or use.

	ARTICLE 11 -  INDEMNIFICATION
	11.01  INDEMNIFICATION.
	A Contractor shall indemnify, defend and hold harmless FORA and all subsidiary and affiliated entities of FORA, the City of Seaside and any of FORA’s and the City of Seaside’s real property with respect to which the Work is to be performed (including ...
	1. any and all claims, demands, losses, liabilities, damage, liens, obligations, interest, injuries, penalties, fines, lawsuits or other proceedings, judgments and awards and costs and expenses (including reasonable attorneys’ fees and costs, costs of...
	2. any and all penalties imposed on account of the violation of any Applicable Laws, compliance with which is assigned by the Contract Documents to Contractor;
	3. any and all claims of lien and liens of Contractor or any Subcontractor or any other person or entity directly or indirectly employed or hired by Contractor or any Subcontractor or such other person or entity, brought or filed, arising out of or in...
	4. any and all claims and demands which may be made by reason of any infringement, or alleged infringement, of any patent rights, or claims or demands caused, or alleged to have been caused, by the use of any product, article, apparatus or appliance o...
	5. The foregoing indemnity shall apply to Claims asserted against Indemnified Parties on the basis of concurrent negligence (whether active or passive) or strict or vicarious liability, but shall not apply to any Claims found to be due to the sole neg...

	11.02  DEFENSE.
	A Contractor shall, except to the extent covered or compensated by insurance:
	1. at Contractor’s own cost, expense and risk, defend in a manner and legal counsel acceptable to the Indemnified Parties, all suits, actions or other legal or administrative proceedings that may be brought or instituted by any third persons or any go...
	2. pay and/or satisfy any judgment or decree that may be rendered against any Indemnified Party, in any suit, action or other legal or administrative proceeding; and
	3. reimburse any Indemnified Party for the cost of, or for any payment made by such party with respect to, any repairs, alterations, or other modifications of or connections to any of the Work undertaken, and for any and all other expenses (including,...

	11.03   OBLIGATION NOT LIMITED BY STATUTORY BENEFITS.
	In any and all claims against any Indemnified Party by an employee of Contractor, or any of its Subcontractors or anyone directly or indirectly employed by any of them or anyone for whose acts any of them may be liable, the indemnification obligation ...

	11.04  DUTY TO DEFEND.
	Contractor acknowledges and agrees that if any one or more claims or actions are asserted against any of the Indemnified Parties giving rise to a duty to defend on the part of Contractor pursuant to this Agreement, the Indemnified Parties shall have t...

	11.05   SURVIVAL.
	The provisions of this Article 11 shall survive the termination or expiration of this Agreement and shall not be limited by the amount or type of insurance obtained by FORA or Contractor.


	ARTICLE 12 -  CONTRACTOR’S INSURANCE
	During the performance of its Work, and until termination of this Agreement, unless otherwise specified, Contractor shall carry and maintain insurance, and shall comply with the insurance requirements of FORA in accordance with Exhibit L attached here...

	ARTICLE 13 -  CITY OF SEASIDE’S PROPERTY INSURANCE
	13.01   CONTRACTOR’S RESPONSIBILITY.
	A Contractor shall have full responsibility to evaluate the protection provided by the City of Seaside’s property insurance and to carry its own insurance against losses not covered.
	B Copies of the City of Seaside’s property insurance policies shall be made available for Contractor’s and/or its Subcontractor’s review at FORA’s office.
	C The City of Seaside’s property insurance does not cover theft or loss against Contractor’s tools and equipment and Contractor shall be responsible for any such loss, however caused, and for providing any insurance with respect thereto.


	ARTICLE 14 -  TERMINATION OF AGREEMENT
	14.01  TERMINATION BY CONTRACTOR.
	A If FORA fails to perform any of its material obligations hereunder, Contractor shall have the right to give FORA a written notice stating the nature of the default.  If FORA fails to cure such default within thirty (30) days after receipt of such no...
	B Contractor shall similarly have the right to terminate this Agreement upon thirty (30) days’ notice if the Work is suspended by FORA for a period of ninety (90) consecutive days or more from causes not the fault of Contractor and without the agreeme...
	C If this Agreement shall be terminated by Contractor pursuant to this Section 14.01, FORA shall pay Contractor the pro rata portion of the Contract Sum applicable to the portion of the Work theretofore completed and any proven loss sustained by Contr...
	D Contractor, as a condition of receiving payment under this Section 14.01, shall execute and deliver all such papers and take all such steps, including the assignment of any of its contractual rights pertaining to the Work or to the Project, and the ...
	E The payment provided under this Section 14.01 shall be Contractor’s sole and exclusive remedy in the event of termination by Contractor and Contractor shall be entitled to no other compensation of damages.

	14.02   TERMINATION FOR CAUSE BY FORA.
	A In the event that:
	1. An order for relief shall be entered against Contractor under the United States Bankruptcy Code; or
	2. Contractor shall make a general assignment for the benefit of its creditors, or fail to pay its debts as the same become due; or
	3. A receiver shall be appointed to take charge of Contractor’s property; or
	4. The progress of the performance of any material category of the Work shown in the Construction Schedule shall be at any time two (2) weeks or more behind the timing set forth in the Construction Schedule for such category; or
	5. Contractor shall refuse or fail to supply enough properly skilled workers or proper materials to prosecute the Work as provided herein; or
	6. Contractor shall fail to make prompt payment of amounts properly due to its Subcontractors or for materials or labor after receiving payments from FORA; or
	7. Contractor shall disregard applicable laws or ordinances or otherwise be in default of any material obligation under the Contract Documents; (and only in the case of any event described in subparagraphs 14.02.A.5,6,or 7 Contractor fails to cure suc...
	B then FORA may terminate this Agreement and take possession of the Project Site, materials, supplies, equipment, and tools and finish the Work by whatever method FORA may deem expedient, and, at its option, FORA may assume any or all of the subcontra...
	C If requested by FORA, Contractor shall remove any part or all of Contractor’s materials, supplies, equipment, tools and construction equipment and machinery from the Project Site and if Contractor fails to do so, FORA may remove and store, and withi...
	D If this Agreement shall be terminated by FORA as provided in this Section 14.02, Contractor shall not be entitled to receive any further payment except with respect to Work theretofore completed, less any sums due FORA on account of damages suffered...
	E No termination or action taken by FORA after termination shall prejudice any other rights or remedies of FORA provided by law or by the Contract Documents upon such termination, and FORA may proceed against Contractor to recover all damages suffered...

	14.03   TERMINATION BY FORA FOR CONVENIENCE.
	A FORA may, at its option, terminate this Agreement, in whole, or from time to time in part, at any time by giving written notice to Contractor. In such event, Contractor waives any claims for damages, including loss of anticipated profits, on account...
	B Upon receipt of notice of termination pursuant to this Section 14.03, Contractor shall, unless otherwise directed in the notice, (i) discontinue the Work to the extent specified in the notice; (ii) place no further orders or subcontracts for materia...
	C Upon such termination, the obligations of Contractor shall continue as to portions of the Work already performed and, subject to Contractor’s obligations under this Section 14.03, as to bona fide obligations assumed by Contractor prior to the date o...

	14.04  SUSPENSION BY FORA FOR CONVENIENCE.
	A FORA may, at any time and from time to time, without cause, order Contractor, in writing, to suspend, delay, or interrupt the Work in whole or in part for such period of time, up to ninety (90) days, as FORA may determine, with such period of suspen...
	B The Work may be stopped for such further period as the parties may agree.
	C Upon receipt of a Suspension Order, Contractor shall, at FORA’s expense, comply with its terms and take all reasonable steps to minimize costs allocable to the Work covered by the Suspension Order during the period of Work stoppage.
	D Within ninety (90) days after the issuance of the Suspension Order, or such extension to that period as is agreed upon by Contractor and FORA, FORA shall either cancel the Suspension Order or delete the Work covered by such Suspension Order by issui...
	E If the Suspension Order is canceled or expires, Contractor shall continue with the Work.  A Change Order will be issued to cover any adjustments in the Contract Sum or the Scheduled Date for Substantial Completion necessarily caused by such suspensi...
	F The provisions of this Section 14.04 shall not apply if a Suspension Order is not issued by FORA.
	G A Suspension Order shall not be required to stop the Work as permitted or required under any other provision of the Contract Documents.


	ARTICLE 15 -  STATUS OF FORA CONSTRUCTION MANAGER
	A FORA Construction Manager is an agent of FORA with respect to the Work.  Whenever a right to approve or make a determination or other right is reserved hereunder to FORA or its representative, it is understood that FORA may delegate the exercise of ...
	B Contractor acknowledges and agrees that any agreements between FORA Construction Manager are not intended for the benefit of Contractor or any Subcontractor and that Contractor, and any Subcontractor, is not a third party beneficiary of any such Agr...

	ARTICLE 16 -  INSPECTION AND AUDIT
	16.01    RIGHT TO AUDIT.
	FORA from time to time during normal business hours and upon request shall have access to and the right to inspect, copy and audit all Contractor’s books, records, correspondence, instructions, drawings, receipts, vouchers and memoranda relating to th...

	16.02   FORA CONSTRUCTION MANAGER ACCESS.
	A At all times, FORA Construction Manager shall have access to the Work for inspection thereof, but shall not be obligated to conduct any such inspection.
	B Contractor shall provide proper and safe facilities for such access and inspection.
	C If any of the Work is required to be inspected or approved by any public authority, Contractor shall cause such inspection to be performed or approval to be obtained.

	16.03  LENDER’S ACCESS.
	Contractor understands and acknowledges that any permanent or construction lenders for the Project may require periodic inspection and certification by an independent design professional or other representative designated and engaged by such lender, a...

	16.04   NO DEEMED WAIVER OR APPROVAL.
	No inspection performed or not performed by FORA hereunder shall be a waiver of any of Contractor’s obligations hereunder or be construed as an approval or acceptance of the Work or any part thereof.


	ARTICLE 17 -  CONFIDENTIALITY
	17.01 KEEP CONFIDENTIAL.
	Contractor shall treat all information relating to the Project and all information supplied to Contractor by FORA or FORA Construction Manager as confidential and proprietary information of FORA or FORA Construction Manager and shall not permit releas...


	ARTICLE 18 -  PROJECT RECORD DOCUMENTS
	18.01   FINAL DOCUMENTS.
	A Concurrently with the final Application for Payment, Contractor shall furnish FORA with final drawings showing the exact locations of all structures and water, sewer, gas and electric lines and mains and of all easements for such utilities then exis...
	B At that time Contractor shall also furnish FORA with two complete sets of as-built Project Record Documents covering all the Work for review and approval.
	C Final payment shall be contingent upon Engineer’s approval of as-built record documents.

	18.02    FORA’S PROPERTY,
	A All the Contract Documents, all permits, licenses and applications obtained in connection with the Work, and all manuals, drawings, specifications, computations, sketches, test data, survey results, models, photographs, renderings, plans, shop and p...
	B As a condition to final payment, originals of all such permits, licenses and applications and copies of any or all such other materials shall be delivered to FORA upon final acceptance of the Work by FORA, or upon termination of the Agreement (and C...
	C Such materials shall not be used by Contractor or any other person in any way connected with any other work.


	ARTICLE 19 -  CONSTRUCTION BY SEPARATE CONTRACTORS
	19.01 SEPARATE CONTRACTORS.
	FORA may perform work on the Project Site, including work, which has been deleted from the Agreement by Change Order, with FORA’s own forces or with separate contractors.  Contractor shall cooperate fully with FORA’s forces and separate contractors at...


	ARTICLE 20 -  DISPUTE RESOLUTION
	20.01   CLAIMS
	A Definition.  “Claim” means a separate demand by Contractor, submitted in writing by registered or certified mail with return receipt requested, for change in the Contract Time, including a time extension or relief from Liquidated Damages, or a chang...
	B Limitations.  A Claim may only include the portion of a previously rejected demand that remains in dispute between Contractor and FORA. With the exception of any dispute regarding the amount of money actually paid to Contractor as Final Payment, Con...
	C Scope of Section.  This Section is intended to provide the exclusive procedures for submission and resolution of Claims of any amount, and applies in addition to the provisions of Public Contract Code Section 9204 and Sections 20104 et seq., which a...
	D No Work Delay.  Notwithstanding the submission of a Claim or any other dispute between the parties related to the Project or the Contract Documents, Contractor must perform the Work and may not delay or cease Work pending resolution of the Claim or ...

	20.02   CLAIMS SUBMISSION
	A  Substantiation.  The Claim must be submitted to FORA in writing, clearly identified as a “Claim” submitted and must include all of the documents necessary to substantiate the Claim including the Change Order request that was rejected in whole or in...
	B Claim Format.  A Claim must be submitted in the following format:
	1. General introduction, specifically identifying the submission as a “Claim” submitted under this Section.
	2. Relevant background information, including identification of the specific demand at issue, and the date of FORA's rejection of that demand.
	3. Detailed explanation of the issue(s) in dispute. For multiple issues, separately number and identify each issue and include the following for each separate issue:
	a) The background of the issue, including references to relevant provisions of the Contract Documents;
	b) A succinct statement of the matter in dispute, including Contractor’s position and the basis for that position;
	c) A chronology of relevant events;
	d) The identification and attachment of all supporting documents (see subsection (A), above, on Substantiation); and
	e) Use of a separate page for each issue.
	4. Summary of issues and damages.
	5. The following certification, executed by Contractor’s authorized representative:
	“The undersigned Contractor certifies under penalty of perjury that its statements and representations in this Claim are true and correct. Contractor warrants that this Claim is comprehensive and complete as to the matters in dispute, and agrees that ...
	C Submission Deadlines.
	1. A Claim must be submitted within 12 calendar days following the date that FORA notified Contractor in writing that a request for a change in the Contract Time or Contract Sum has been rejected in whole or in part.
	2. With the exception of any dispute regarding the amount of Final Payment, any Claim must be filed on or before the date of Final Payment, or will be deemed waived.
	3. A Claim disputing the amount of Final Payment must be submitted within 15 days of the effective date of Final Payment.
	4. Strict compliance with these Claim submission deadlines is necessary to ensure that any dispute may be mitigated as soon as possible, and to facilitate cost-efficient administration of the Project. Any Claim that is not submitted within the specifi...

	20.03   FORA RESPONSE
	FORA will respond within 35 days of receipt of the Claim with a written statement identifying which portion(s) of the Claim are disputed, unless the 35-day period is extended by mutual agreement of FORA and Contractor or as otherwise allowed under Pub...
	A Additional Information.  If additional information is thereafter required, it may be requested and provided upon mutual agreement of FORA and Contractor.
	B Non-Waiver.  Any failure by FORA to respond within the times specified above may not be construed as acceptance of the Claim in whole or in part, or as a waiver of any provision of these Contract Documents.

	20.04   MEET AND CONFER
	A If Contractor disputes FORA’s written response, or FORA fails to respond within the specified time, within 15 days of receipt of FORA’s response, or within 15 days of FORA’s failure to respond within the applicable 30-day time period, Contractor may...
	B Schedule Meet and Confer.  Upon receipt of the demand to meet and confer, FORA will schedule the meet and confer conference to be held within 30 days, or later if needed to ensure the mutual availability of each of the individuals that each party re...
	C Location for Meet and Confer.  The meet and confer conference will be scheduled at a location at or near FORA’s principal office.
	D Written Statement After Meet and Confer.  Within ten working days after the meet and confer has concluded, FORA will issue a written statement identifying which portion(s) of the Claim remain in dispute, if any.
	E Submission to Mediation.  If the Claim or any portion remains in dispute following the meet and confer conference, within ten working days after FORA issues the written statement identifying any portion(s) of the Claim remaining in dispute, Contract...

	20.05 MEDIATION AND GOVERNMENT CODE CLAIMS.
	A Mediation.  Within ten working days after FORA issues the written statement identifying any portion(s) of the Claim remaining in dispute following the meet and confer, FORA and Contractor will mutually agree to a mediator, as provided under Public C...
	B Government Code Claims.
	1. Timely presentment of a Government Code Claim is a condition precedent to filing any legal action based on or arising from the Agreement.
	2. The time for filing a Government Code Claim will be tolled from the time Contractor submits its written Claim until the time that Claim is denied in whole or in part at the conclusion of the meet and confer process, including any period of time use...

	20.06 TORT CLAIMS.
	This Section does not apply to tort claims and nothing in this Section is intended nor will be construed to change the time periods for filing tort-based Government Code Claims.

	20.07 ARBITRATION.
	It is expressly agreed, under California Code of Civil Procedure section 1296, that in any arbitration to resolve a dispute relating to this Agreement, the arbitrator’s award must be supported by law and substantial evidence.

	20.08 DAMAGES.
	Contractor bears the burden of proving entitlement to and the amount of any claimed damages. Contractor is not entitled to damages calculated on a total cost basis, but must prove actual damages. Contractor is not entitled to consequential damages, in...

	20.09 Other Disputes.
	The procedures in this Section will apply to any and all disputes or legal actions, in addition to Claims, arising from or related to this Agreement, unless and only to the extent that compliance with a procedural requirement is expressly and specific...


	ARTICLE 21 -  ADDITIONAL PROVISIONS
	21.01   COOPERATION AND COMPLIANCE.
	Contractor agrees to cooperate with FORA in complying with the payment and other procedures of any grantor relating to the Project and provide all documents, reports, and other information requested by the construction lender or any escrow or title in...

	21.02   FORA’S ADDITIONAL TERMINATION RIGHTS.
	A It is expressly understood and agreed that, in addition to FORA’s termination rights pursuant to Article 14 of this Agreement, FORA shall be entitled to terminate this Agreement by written notice to Contractor if, for any reason whatsoever, the prop...
	B If this Agreement shall be terminated by FORA as provided in this Section 20.02, FORA shall reimburse Contractor for all Costs of Work theretofore incurred and shall pay to Contractor that portion of Contractor’s Fee payable as of the date of such t...


	ARTICLE 22 -  GENERAL PROVISIONS
	22.01   ASSIGNMENT.
	A Contractor shall not assign this Agreement, nor shall Contractor assign any monies due or to become due to Contractor hereunder, without the prior written consent of FORA, which consent may be withheld at the absolute discretion of FORA.  Any purpor...
	B The parties understand and agree that FORA may assign its interest in this Agreement to an affiliate or successor in interest of FORA and effective upon such assignment, all references to “FORA” herein shall refer to such affiliate or successor.
	C In addition, Contractor hereby consents to the assignment of FORA’s interest hereunder by FORA to any applicable construction lender/grantor in connection with the funding of any construction loan/grant for the Project.

	22.02   NOTICES.
	A All notices required or permitted hereunder shall be in writing and shall be personally delivered, delivered by commercial courier or sent by certified or registered United States mail, postage prepaid, return receipt requested, and addressed to the...
	B Notices not requiring enclosures, not costing over $500 or increasing the project schedule may also be delivered by email, provided that such notices are confirmed received by 5:00 p.m.; if any such notice is received after 5:00 p.m., it shall be de...
	C Either party may change its address from time to time by written notice to the other party given as provided herein.
	D Such notices shall be effective upon personal delivery to the addressee or upon the date of receipt as indicated on the return receipt, if sent by registered or certified U.S. mail.

	22.03  COMPLETE AGREEMENT.
	A This Agreement, including Exhibits hereto, and the other Contract Documents represent the full and complete understanding of the parties and supersede any previous agreements, representations or understandings, oral or written, with respect to the s...
	B The Contract Documents may be modified or altered only by a Change Order issued pursuant to Article 5 or other written instrument signed by the parties.

	22.04  SUCCESSORS.
	A This Agreement shall inure to the benefit of and shall be binding upon the successors and assigns of FORA and the successors and assigns of Contractor.  Notwithstanding the foregoing, if Contractor is a sole proprietor, Contractor’s death shall auto...
	B  Governing Law.  The Contract Documents shall be governed by and construed in accordance with the laws of the State of California.

	22.05   BONDS.
	Contractor, as part of the Contract Sum, shall provide FORA with bid, surety, payment, and performance bonds, in forms satisfactory to FORA per Exhibit L,  and in amounts equal to one hundred percent (100%) of the Contract Sum plus the aggregate addit...

	22.06   CONTRACTOR’S NOTICE.
	The following notice is included in the Contract Documents as required by California law:  “Contractors are required by law to be licensed and regulated by Contractors’ State License Board which has jurisdiction to investigate complaints against contr...

	22.07   ATTORNEYS’ FEES.
	In any proceeding is brought by one party hereto against the other to enforce or interpret the terms of the Contract Documents, or to resolve any dispute concerning the performance or conduct of services provided or to be provided under the Contract D...

	22.08  NO WAIVER.
	No failure to exercise, and no delay in exercising, any right, power or remedy hereunder shall impair any right, power or remedy that any party hereto may have, nor shall such failure or delay be construed to be a waiver of any of such rights, powers ...

	22.09 SEPARABILITY OF PROVISIONS.
	In case any one or more of the provisions contained herein should be invalid, illegal or unenforceable in any respect, the validity, legality and enforceability of the remaining provisions contained herein shall not in any way be affected or impaired ...

	22.10 REPRESENTATIVES.
	A Contractor’s Representative shall be designated in writing to FORA and shall have full authority to execute any and all instruments requiring Contractor’s signature and to act on behalf of Contractor with respect to all matters arising out of this A...

	22.11 EQUAL OPPORTUNITY.
	A No Discrimination/Harassment. During the performance of the Contract Documents, Contractor shall not discriminate against or harass any employee or applicant for employment because of sex, race, creed, color, national origin, age, ancestry, religion...
	B Job Solicitations.  Contractor shall, in all solicitations or advertisements for employees placed by or on behalf of Contractor, state that all qualified applicants shall receive consideration for employment without regard to sex, race, creed, color...
	C Selection of Subcontractors. Contractor shall not discriminate in the selection of Subcontractors or suppliers because of sex, race, creed, color, national origin, age, ancestry, religion, marital status or handicap.
	D Compliance with Applicable Laws. Contractor shall be solely responsible for complying with all local, state, or federal regulations, laws, guidelines, or policies regarding non-discrimination and equal opportunity, which are applicable to the Work.

	22.12 FORA’S ADDITIONAL COSTS.
	Unless otherwise agreed in writing, FORA, at its own expense, shall furnish all testing and inspection (unless related to claimed unsatisfactory performance of Work or defective Work, which if sustained, shall be paid by Contractor), civil and soil en...

	22.13 HEADINGS.
	Captions and headings used in this Agreement are for the purpose of convenience only and shall not be construed to limit or extend the meaning of any part of this Agreement.

	22.14 LIQUIDATED DAMAGES.
	A FORA and Contractor recognize that time is of the essence of this Agreement and that FORA will suffer financial loss in the form of lost revenues and contract administration expenses (including project management and consultant’s expenses), delay an...
	B Contractor and FORA agree that because of the nature of the Project, it would be impractical or extremely difficult to fix the amount of actual damages incurred by FORA because of a delay in completion of the Work.  Contractor and FORA also recogniz...
	C Accordingly, instead of requiring such proof, FORA and Contractor agree that as liquidated damages for delay and as their reasonable estimate of the damage caused by such delay, Contractor shall pay FORA $5,000 per calendar day that expires after th...
	1. Setoff.  FORA is entitled to deduct the amount of Liquidated Damages assessed against any payments otherwise due to Contractor, including unreleased retention. If there are insufficient unexpended funds remaining in the Contract Sum to cover the fu...
	2. Other Remedies.  FORA’s right to Liquidated Damages under this Section applies only to damages arising from Contractor’s Non-Excusable Delay or failure to complete the Work within the Contract Time. FORA retains its right to pursue all other remedi...
	3. Occupancy or Use.  Occupancy or use of the Project in whole or in part prior to Final Completion does not constitute FORA’s acceptance of the Project and will not operate as a waiver of FORA’s right to assess Liquidated Damages for Contractor’s Non...
	D Liquidated damages for delay shall only cover damages suffered by FORA as a result of delay.
	E Liquidated damages shall not cover the cost of completion of the Work, attorneys’ fees, damages resulting from defective work, damages suffered by others who then seek to recover their damages from the City or FORA (for example, delay claims of othe...
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