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LOCAL AGENCY FORMATION COMMISSION OF MONTEREY COUNTY 
    
April 17, 2020 
 
 
Fort Ord Reuse Authority  
Chair/Supervisor Jane Parker and Board of Directors 
920 2nd Avenue, Suite A 
Marina, CA  93933 
 
Subject: Assignment of FORA lead agency CEQA responsibilities and FORA  

     contractual obligations to FORA member agencies  
 
Dear FORA Chair/Supervisor Jane Parker and FORA Board, 
 
I am writing to transmit a copy of the California Native Plant Society’s (CNPS) letter of 
April 14, 2020 to the Local Agency Formation Commission of Monterey County. The 
letter requests LAFCO’s assistance in ensuring that FORA name and secure agreements 
with successor CEQA lead agencies for FORA-approved road development projects 
(South Boundary Road and General Jim Moore Boulevard), as well as successors in 
interest for existing FORA contracts with CNPS to protect rare plant reserve areas.   

LAFCO brought this issue to FORA’s attention several months ago as part of our State-
mandated responsibility to provide for an orderly FORA dissolution.  In previous 
communications, we requested that FORA take actions to designate successors for 
FORA lead agency CEQA responsibilities, and, specifically, to identify FORA’s lead 
agency CEQA projects; identify its responsibilities for mitigation measures 
implementation, enforcement and monitoring; and make assignments or successor 
agency designations to FORA member agencies before June 30.    For reference, these 
communications included emails on February 25, February 26, March 16 and March 26, 
2020; transmittal of an Executive Officer’s Report from LAFCO’s February 24, 2020 
meeting packet; LAFCO’s March 3, 2020 letter to FORA, discussion at a LAFCO-FORA 
coordination meeting on March 24, and oral comments at the March 12 FORA Board 
meeting and April 15 FORA Administrative Committee meeting. 

At this time, the FORA Transition Plan does not yet address assignment of FORA CEQA 
lead agency status to three Cities for FORA Capital Improvement Program (CIP) 
projects (including the projects of concern to CNPS), nor does it address assignment of 
FORA’s contracts with CNPS to a successor.  For successor assignments (such as ESCA 
to City of Seaside), FORA has generally included the assignment in its Transition Plan 
and completed a Transition Plan Implementing Agreement to formalize the assignment.   

We appreciate that the FORA Board and staff are working hard to address the 
outstanding issues to effect an orderly dissolution. In view of our previous 
communications and the recent letter from the California Native Plant Society 
representative, we respectfully encourage FORA to include the following items in 
actions to be taken in coming weeks:    

1. Add language in the 2020 Transition Plan to assign the Cities of Del Rey Oaks,  
     Marina, and Seaside as FORA CEQA lead agency status successors for FORA CIP  
     projects of South Boundary Road, Marina Stockade, and General Jim Moore  
     Boulevard/Eucalyptus Road;  
2. Complete work to prepare and execute individual agreements to designate each City 
     as a FORA CEQA lead agency successor for these CIP projects before June 30; 
3. Add language in the 2020 Transition Plan to assign a successor agency for FORA’s  
     contracts with CNPS, and  
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4. Prepare and execute an agreement between FORA and a successor to assign FORA’s contracts with CNPS  
     to a successor. 

 
Thank you for your consideration of these requests. Also, please be informed that the Local Agency Formation 
Commission will conduct a public hearing on May 18 at 4:00 p.m. to consider a resolution making 
determinations about FORA’s scheduled dissolution on June 30.  We will continue to work closely with your 
staff, counsel and consultants throughout the process, and appreciate the opportunity to be of service to 
FORA and the Monterey Bay communities.     
 
Sincerely, 

 
Kate McKenna, AICP 
Executive Officer 
 

Attachment:  Letter from the Law Offices of Stamp | Erickson dated April 14, 2020 on behalf of CNPS 
 
cc:   Josh Metz, FORA Executive Officer 

 Molly Erickson, Esq., Stamp | Erickson, Attorneys at Law 
 
  



STAMP | ERICKSON
Attorneys at Law

Monterey, California
T:  (831) 373-1214

April 14, 2020

Via email
Kate McKenna, AICP, Executive Officer
Local Agency Formation Commission of Monterey County
132 W. Gabilan Street, #102
Salinas, CA 93901

Subject: Failure by FORA to name a successor agency to FORA for (1) contracts
with the California Native Plant Society and (2) as CEQA lead agency for
road projects that would cause harm to Rare Plant Reserve 1North.

Dear Ms. McKenna:

I represent the California Native Plant Society, Monterey Bay Chapter (CNPS).
This letter addresses the failure by FORA to name and ensure successor agencies for
the FORA agreements with CNPS and the FORA-approved road development projects
that affect rare native plants.  These road projects have not yet been constructed.

Background

The California Native Plant Society is a § 501(c)3 non-profit dedicated to
conserving California native plants and their natural habitats.  It is a leading voice in
plant science and native plant appreciation.  Starting in the 1960s CNPS and its
members worked cooperatively with the U.S. Army at Fort Ord to preserve
approximately a dozen rare plant reserves.  The plant reserves were officially
formalized as protected areas through binding mitigations for the Army’s Ammunition
Supply Depot Project in the early 1990’s.  After the Army left, CNPS continued to work
to protect the small areas of rare plants that remain, despite efforts by FORA and
others to encroach on them with harmful development.  Fort Ord contains rare plants
found in very few places in the world, and the reserves protect the remaining areas that
are a tiny fraction of the original spread of the rare plants.  As part of its efforts the
CNPS negotiated with FORA and put written contracts in place regarding the Rare
Plant Reserve 1North that is located at the northeast corner of  South Boundary Road
and General Jim Moore Boulevard.

CNPS has grave concerns about foreseeable potential imminent harm to
Rare Plant Reserve 1North.

LAFCO’s March 2020 letter to FORA identified two concerns at issue here:

• “FORA has certified a number of CEQA documents and approved projects
as a CEQA lead agency.  FORA will need to identify its lead agency
CEQA projects, identify its responsibilities for mitigation measures
implementation, enforcement, and monitoring, and take actions such as
making assignments or successor agency designations to FORA member
agencies before June 30;" and
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• “The possibility of additional FORA-related litigation that could occur in the
future (such as challenges to transition plan implementation steps,
enforcement of a FORA contract, or transfer of FORA’s assets or
liabilities).”

CNPS is concerned because:

• FORA has not designated FORA’s successor in interest with regard to the
CNPS contracts as to the Rare Plant Reserve 1North and nearby area.

• FORA has not named a successor in interest with regard to the South
Boundary Road and General Jim Moore projects that FORA approved and
has not yet constructed, and CNPS has key role in the projects.

South Boundary Road:  In 2010 FORA as the CEQA and NEPA lead agency
approved environmental review for the South Boundary Road realignment and widening
project.  The FORA-approved initial study specifically addresses and refers to the Rare
Plant Reserve 1North as a “habitat preserve area,” and acknowledges the FORA-CNPS
contract and the proposed realignment’s significant and unavoidable impacts on the
reserve.  The initial study states as follows:

Widening of South Boundary Road within the alignment as
proposed by the project would be largely dependent upon
the outcome of negotiations with the California Native Plant
Society (CNPS) to relocate a currently identified habitat
preserve area further south.  CNPS has be [sic] designated
. . .  land for a habitat preserve area along General Jim
Moore Boulevard, . . . approximately where the proposed
project would realign South Boundary Road and relocate the
South Boundary Road/General Jim Moore Boulevard
intersection.  Therefore, implementation of the proposed
project would require successful negotiations with CNPS to
relocate their habitat preserve area to an area south of the
currently identified location . . . .

(Initial study, ch. 3, emph. added.)  The initial study says that “If negotiations with CNPS
are unsuccessful,” then there is an alternate alignment, called Alternative #2, that could
be considered.  FORA approved the initial study and the proposed realignment that
would harm the rare plant reserve.  Prior to approving the project FORA had not
discussed it with the CNPS.  FORA did not approve the Alternative #2 alignment.

After approving the realignment/widening project in 2010, FORA made no effort
to contact CNPS for nine years.  CNPS made repeated statements in writing and in
person to the FORA Board of Directors pointing out that CNPS had to be consulted in
order for the project to proceed.  In 2019, FORA asked to meet with CNPS.  At the
meetings FORA did not negotiate with CNPS.  Instead, FORA essentially argued that
the road realignment was a done deal.
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CNPS objects and has objected to the proposed approved alignment due to the
impacts on the rare plant reserve.  CNPS has informed FORA that no “relocation” of a
reserve area is possible without significant impacts on the rare plants.  Rare plants
grow in specific locations for specific reasons that are not fully understood.  If another
area was suitable for rare plants then they already would be growing there.  In sum,
there have not been successful negotiations regarding the rare plant reserve and to
“relocate it” to a different area as the FORA-certified initial study requires.  This means
that the FORA has not met the terms of the FORA initial study.  FORA has not finalized
the South Boundary Road project design and FORA has not implemented the
mitigations.

In presiding over a CEQA challenge to the FORA actions, the superior court
carefully reviewed the initial study and stated as follows:

"My understanding is that actually the Plant Society is in the
driver's seat currently with respect to where the road
ultimately is, whether it's in the approved roadway or
whether it is alternative 2.  Alternative 2 was specifically put
in there because of FORA's recognition that the Native Plant
Society may say . . . we don't see a way that you can have
your new extension and still preserve our area.  So it still
seems like the Native Plant Society is in the driver's seat, not
FORA."

The superior court judge separately stated that in the initial study FORA "did provide for
if [C]NPS blocks this, then we have to go with alternative 2."  (Transcript, Feb. 11, 2019,
case no. 17CV004540, Keep Fort Ord Wild v. Fort Ord Reuse Authority.)  The judge
was right.  The CNPS is the key decision maker as to the location of any realignment
and widening of the South Boundary Road, and FORA must abide by the CNPS
decision.  There should be a successor in interest to the commitments by FORA with
regard to the road project.

General Jim Moore Boulevard:  Years ago FORA approved a General Jim Moore
Boulevard project that included a traditional intersection with South Boundary Road and
a widening of General Jim Moore from the new intersection to highway 218.  The
project has not been constructed.  FORA certif ied the environmental review for the
intersection/widening project and it is not clear who would take over as lead agency for
it and who would be responsible for any subsequent modifications and environmental
review.  Recently the intersection has been proposed to be changed to a roundabout
which would have significant, unanalyzed and unmitigated impacts on Rare Plant
Reserve 1North, in the expert opinion of CNPS board members.  Not only would a
roundabout have significant impacts on Plant Reserve 1 North, any widening of General
Jim Moore Boulevard in the segment from the roundabout to Highway 218 would
severely impact Seaside bird’s beak, a California Endangered plant, which flanks the
existing roadway.  These potential impacts have not been adequately considered in an
environmental document.
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Status.

FORA and the City of Del Rey Oaks are pushing for development of the South
Boundary Road project and the General Jim Moore intersection/roundabout and
widening projects.  FORA has not named a successor agency that would be required to
stand behind the adopted environmental analysis and have the responsibility for
ensuring that the initial study language is fully complied with, the mitigations are fully
implemented, and any changes to the project description undergo the appropriate level
of environmental review.  Further, it is possible that additional environmental analysis
would be required by one or more regulatory agencies due to the passage of more than
ten years from the original environmental review and the likelihood that the
environmental data would be deemed stale for purposes of current permitting.

Plea.

CNPS has raised these concerns with FORA and Del Rey Oaks, to no avail.
FORA and Del Rey Oaks have taken a confrontational attitude with CNPS.  The
approach of FORA and Del Rey Oaks has been neither cooperative nor consistent with
the written agreements, with the approved CEQA documents, and with the public
interest.  CNPS is very concerned about the risk of harm to Rare Plant Reserve 1North
and the rare plants along General Jim Moore Boulevard.  FORA has not identified the
successor agency as to each of the written contracts and the road projects, and has not
identified which agency would be the appropriate defendant/respondent in any litigation
for declaratory relief and to enforce CEQA and other laws should such litigation become
necessary following FORA’s dissolution.  These are all reasons why LAFCO should
ensure that FORA name a successor lead agency for each project and a successor in
interest for each contract.  For the FORA projects which FORA as lead agency has
approved, and for which FORA has not named a successor agency, and the decision
makers of the named successor agency have not affirmatively and formally accepted
the assignment prior to the dissolution of FORA, the FORA project approvals and
environmental actions should be deemed null and void as of the date of dissolution of
FORA.  If one of those project is proposed in the future, the future efforts would be
required to start the CEQA process from the beginning.

CNPS asks for LAFCO’s assistance in addressing these important issues. 
Thank you.

Very truly yours,

STAMP | ERICKSON

/s/ Molly Erickson

Molly Erickson

Attachment: Excerpts from initial study approved by FORA as lead agency for the
South Boundary Road project
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