From: Attys@WellingtonLaw.com

To: EORA Board

Cc: Michael Houlemard; Dominigue Davis

Subject: City of Marina Proposed Transition Plan for FORA
Date: Thursday, November 08, 2018 7:48:48 PM
Attachments: Marina Ltr to FORA Bd. Chair 110818.pdf

Marina Resolution for Proposed Trans Plan.pdf
Marina Alternative Transition Plan Final with Changes from Council Approval.docx

Board Chair Rubio,

Attached please find my letter to you forwarding the Marina City Council’s signed resolution
approving a proposed Transition Plan for the Fort Ord Reuse Authority, and a copy of that
Plan, with a minor non-substantive revision from the copy previously provided this afternoon
to FORA Executive Officer Houlemard, for review and consideration at the FORA Board
meeting tomorrow (Friday) afternoon.

Thank you for your courtesy and attention to this matter.

Best regards, Rob Wellington, Marina City Attorney

ROBERT R. WELLINGTON - WELLINGTON LAW OFFICES — 857 CASS STREET — SUITE D — MONTEREY — CA — 93940 — (831) 373-8733 — FAX
(831) 373-7106

Please consider the environment before printing this email.
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WELLINGTON

LAW OFFICES 857 CASS STREET, SUITE D
MONTEREY, CALIFORNIA 93940
TELEPHONE (83]) 373-8733

DEBORAH MALL
ROBERT W. RATHIE FACSIMILE (831) 373-7106

GEORGE C. THACHER attys@wellingtonlaw.com
ROBERT R. WELLINGTON

By email to: board@fora.org

November 8, 2018

The Honorable Ralph Rubio

Chair

Fort Ord Reuse Authority Board of Directors
920 2nd Avenue, Suite A

Marina, CA 93933

Re: City of Marina — Proposed FORA Transition Plan.

Dear Mr. Chair:

Please find attached for immediate distribution to the members of the FORA Board
Resolution 2018-127 of the City Council of the City of Marina, approving and adopting at an
adjourned regular meeting held at 5:00 p.m. this evening a proposed Transition Plan for
consideration of the FORA Board of Directors and directing its transmittal to the Board so that
the proposed Transition Plan might be considered in connection with Item 8.b.1 on the Agenda
for the regular meeting of the FORA Board to be held at 2:00 p.m. tomorrow, Friday, November
9,2018.

Thank you for your courtesy and attention to this matter and please do not hesitate to
contact me should you require anything further in connection with this matter.

Sincerely,

- .} i
'\(/7?” (NKL q.:
Robert R. Wellington

Marina City Attorney

Attach.
RWR:ms

CC3 Mayor & City Council
City Manager
FORA Executive Officer (by email to Michael@fora.org)
FORA Deputy Clerk (by email to Dominique@fora.org)






RESOLUTION NQO. 2018-127

A RESOLUTION OF THE CITY COUNCIL OF THE CITY OF MARINA
APPROVING A PROPOSED TRANSITION PLAN FOR THE FORT ORD
REUSE AUTHORITY AND DIRECTING THAT THIS RESOLUTION AND THE
TRANSITION PLAN BE TRANSMITTED TO THE BOARD OF DIRECTORS OF
THE FORT ORD REUSE AUTHORTY

-olo-

WHEREAS. the City Council of the City of Marina this date received. reviewed and approved a
proposed Transition Plan for consideration by the Board of Directors of the Fort Ord Reuse
Authority (FORA) attached hereto as Exhibit A; and

WHEREAS. the Cityv Council directed that a copy of this Resolution and the proposed
Transition Plan be transmitted to the FORA Board of Directors for its consideration in
connection with ftem 8.b.1 on the Board™s agenda for its regular meeting on November 9, 2018,
to consider the approval of a Transition Plan Resolution.

NOW, THEREFORE I'T BE RESOLVED that the City Council of the City of Marina does
hereby:

I. Approve and adopt and the proposed Transition Plan set forth in the attached Exhibit A,

2. Direct that a copy of' this Resolution 2018-127 and the proposed Transition Plan be
transmitied forthwith to the FORA Board Chair for the immediate attention of the FORA
Board of Directors,

PASSED AND ADOPTED by the Citv Council of the City of Marina at an Adjourned Regular
City Council Meeting duly held on this 8" dav of November 2018 by the following vote:

AYES, COUNCIL MEMBERS: Amadeo. Morton, O Connell. Brown. Delgado
NOES, COUNCIL MEMBERS: None

ABSENT. COUNCIL MEMBERS: None

ABSTAIN, COUNCIL MEMBERS: None

b } !

- “Pruet C. Del gado, Mavor

"'W«‘:‘jh N& i 'f:,;{ ' ;
Robert . Rathie

Attorney for the City of Marina







[bookmark: _GoBack]FORT ORD REUSE AUTHORITY

RESOLUTION NO. 18-xx



A RESOLUTION OF THE GOVERNING BODY OF THE FORT ORD REUSE AUTHORITY

Approving a Transition Plan For Submission to the Monterey County Local Agency Formation Commission 



THIS RESOLUTION is adopted with reference to the following facts and circumstances:





A.	The Fort Ord Reuse Authority (“FORA”) was established in 1994 by state legislation (Government Code sections 67650 and following, the “FORA Act”) and when the member jurisdictions adopted resolutions favoring the establishment of the authority in accordance with Government Code section 67656.  Government Code section 67658 identifies FORA’s purpose as planning for, financing, and managing the transition of the property known as Fort Ord from military to civilian use.  



B.	Pursuant to the requirements of Government Code section 67675, FORA adopted a Fort Ord Reuse Plan (the “Reuse Plan”) on June 13, 1997



C .	Government Code section 67700(a) requires that FORA dissolve when eighty percent (80%) of the base has been developed or reused in a manner consistent with the Reuse Plan or on June 30, 2020, whichever first occurs.  



Government Code section 67700(b) provides as follows:



(1) The Monterey County Local Agency Formation Commission shall provide for the orderly dissolution of the authority including ensuring that all contracts, agreements, and pledges to pay or repay money entered into by the authority are honored and properly administered, and that all assets of the authority are appropriately transferred. 





(2) The board shall approve and submit a transition plan to the Monterey County Local Agency Formation Commission on or before December 30, 2018, or 18 months before the anticipated inoperability of this title pursuant to subdivision (a), whichever occurs first.  The transition plan shall assign assets and liabilities, designate responsible successor agencies, and provide a schedule of remaining obligations.  The transition plan shall be approved only by a majority vote of the board. 





BASED ON THE FOREGOING RECITALS AND THE FINDINGS AND DETERMINATIONS MADE HEREIN, the Board hereby approves the following Transition Plan for submission to the Monterey County Local Agency Formation Commission (“LAFCO”) on or before December 30, 2018:



Section 1	Assignment of Assets and Liabilities:



1.1	Assets and Disposition Thereof:



FORA’s principal assets are comprised of the following:



1.1.1	Section 115 Trust:  In April 2018, the Board authorized the establishment of a Section 115 trust and funded the trust with $5,700,000 (which is currently earning returns at an average annualized rate in excess of 2%).  Funds held in the trust may be used only for purposes of paying FORA's CalPERS unfunded pension liability.  At or before FORA’s dissolution, all funds held in the trust will be applied to the satisfaction or reduction of the unfunded pension liability under the CalPERS contract.  To the extent that funds held in the trust are insufficient to fully satisfy the unfunded pension liability under the CalPERS contract, FORA’s reserve funds and/or other funds available to FORA shall be applied so as to fully satisfy the unfunded pension liability under the CalPERS contract (and thereby assure that FORA’s member jurisdictions and any successor(s) to FORA are not exposed to liability for any unfunded pension liability relating to the CalPERS contract following FORA’s dissolution).  



1.1.2	Retirement Reserve Funds:  Although not irrevocably committed to use for retirement purposes and available to meet FORA’s other needs, FORA holds funds identified for retirement reserves in the current approximate aggregate amount of $1,000,000. Those funds shall be reviewed in 2020, to the extent that the reserve funds are necessary to fund the CalPERS unfunded pension liability, the funds shall be allocated to that liability.  To the extent that the funds are not necessary for the CalPERS unfunded pension liability, the funds shall be allocated to funding Habitat Protection.



1.1.3	Litigation Reserve Funds:  Although not irrevocably committed to use for litigation or indemnification purposes and available to meet FORA’s other needs, FORA holds funds identified for indemnification of LAFCO and payment of costs related to other litigation in the current approximate aggregate amount of $300,000.  Those funds are intended to cover the cost of any litigation or indemnification obligation now or still pending immediately before FORA’s dissolution.  Section 4, herein below directs that FORA staff bring back information on acquisition of insurance policies to cover post- dissolution litigation costs, among other costs, and funds set aside may be used to acquire such policy (ies).  If insurance policies are not obtained, immediately prior to dissolution, FORA will deposit with LAFCO the litigation reserve funds in an amount to be determined by the Board, to be held by LAFCO to cover costs related to any litigation pursuant to the LAFCO indemnification or other litigation costs that remain post dissolution.   Upon expiration of the statute of limitations, as determined by LAFCO, any funds remaining in the reserve shall be allocated to Habitat Protection.  FORA will make all efforts to resolve any pending litigation prior to its dissolution.

	

1.1.4	Habitat Funds:  It is estimated based on the current rate of collections and earnings that by June 30, 2020 FORA will hold approximately $21,000,000 in funds dedicated to habitat conservation.  All such funds accumulated before FORA’s dissolution shall be transferred in the following order of priority.  If before FORA’s dissolution a Habitat Conservation Plan (“HCP”) has been established, all of the habitat conservation funds held by FORA immediately prior to FORA’s dissolution shall be transferred to the fund established for implementation of the base-wide Habitat Conservation Plan for Fort Ord. If no HCP is then in existence, but a joint powers authority has been formed for the management of Habitat Management Areas within the former Fort Ord, all of the habitat conservation funds held by FORA immediately prior to FORA’s dissolution shall be transferred to the fund established for implementation of the base-wide Habitat Management Plan for Fort Ord. If no HCP or other joint powers authority for the regional management of Habitat Management Areas within the former Fort Ord is in existence prior to September 2019, then FORA shall prepare a program to distribute funds as between jurisdictions responsible for long-term management of the habitat management areas (HMA). Funds shall be restricted to habitat protection.    



1.1.5	Capital Improvement Funds:  All CFD Special Taxes not dedicated to Habitat Protection collected and remaining unexpended immediately prior to FORA’s dissolution shall first be directed to completing current in progress construction projects (such as South Boundary Road) as identified in FORA’s CIP and funding reimbursement agreements entered into between FORA and jurisdictions related to the completion of CIP projects.  Any CFD Special Taxes collected and remaining unexpended immediately prior to FORA’s dissolution shall be allocated for Habitat Protection.  



1.1.6	Other Funds:  All funds in FORA’s other accounts, petty cash, un-deposited checks, and other cash equivalents held by FORA immediately prior to FORA’s dissolution shall be applied and distributed according to Section 1.1.5 for funds related to the CFD, land sales revenues and/or property tax revenues.  



1.1.7	ESCA Reimbursement:  An estimated approximately $6,800,000 in potential reimbursement is available for work to be conducted under the ESCA.  Unless otherwise provided in Transition Plan Implementing Agreements entered into by the County of Monterey and the City of Seaside and approved by FORA, all rights under the ESCA including any balance of ESCA funds shall be assigned to the County, which shall be deemed the successor to FORA for the purposes of the ESCA; provided, however, that the assignment shall be subject to approval by the Army.  In the event that the assignment is not approved by the Army, then whichever jurisdiction(s) is/are acceptable to the Army shall become the successor(s) to FORA for the purposes of the ESCA and all rights under the ESCA shall be deemed assigned to such jurisdiction(s).



1.1.8	Miscellaneous Personal Property:  Any of FORA’s office furniture and equipment, supplies, and other personal property remaining as of FORA’s dissolution shall be transferred to the County of Monterey in trust for prompt sale or disposition in accordance with any applicable rules or requirements for the transfer of surplus property by a California public entity.  Any proceeds from such transfer shall first be directed to any shortfall in funds available to satisfy liabilities or obligations, including those related to reimbursement agreements and all remaining funds will be allocated to Habitat Protection.  



1.1.9	Real Property:  As of the anticipated date of dissolution of FORA, if not all real property interests owned by FORA will have transferred to the underlying land use jurisdictions, such real property interests shall be transferred to the appropriate underlying land use jurisdiction.  Each of the applicable jurisdictions shall be responsible for acquiring any property still held by the Army, including compliance with any federal laws related to such disposition. 



1.1.10	Insurance Policies:  FORA is insured under those policies of insurance referenced in Exhibit A attached hereto and incorporated by this reference.  Except to the extent specifically provided to the contrary in this Transition Plan in Section 4, FORA shall not keep any of such policies of insurance in force beyond the date of FORA’s dissolution.



1.2	Liabilities and Assignment Thereof:



FORA’s principal liabilities and obligations include the following:

	

1.2.1	Unfunded Pension Liability under CalPERS Contract:  Based on the latest available communication from CalPERS, FORA’s unfunded terminated agency liability is anticipated to range from $7,793,230 to $9,333,172.[footnoteRef:2]  FORA staff shall take such action as is necessary to cause CalPERS to issue an actuarial analysis of FORA’s unfunded terminated agency liability not less than six (6) months prior to the anticipated dissolution of FORA.  By this Transition Plan FORA commits that if there is a shortfall between the amount of the actuarial analysis and the amounts in the Section 115 Trust to retire all the liability FORA shall expend and encumber such additional funds as are necessary to fully discharge this liability, including without limitation by applying monies on hand in the FORA accounts.  CalPERS is able to enter into a payment plan not to exceed five (5) years to satisfy such liability. [2:  Note, these amounts do not include approximately $1.6M in payments not yet posted to the CalPERS numbers and will be refined upon receiving the CalPERS final actuarial analysis.] 




1.2.2	Habitat Funds:  See Section 1.1.4 hereinabove. 



1.2.3	ESCA Reimbursement:  In order to obtain reimbursement under the ESCA, the work described therein must be performed.  Unless otherwise provided in Transition Plan Implementing Agreements entered into by the County of Monterey and the City of Seaside and approved by FORA, all liabilities and obligations under the ESCA shall be assigned to the County, which shall be deemed the successor to FORA for the purposes of the ESCA; provided, however, that the assignment shall be subject to approval by the Army.  In the event that the assignment is not approved by the Army, then whichever jurisdiction(s) is/are acceptable to the Army shall become the successor(s) to FORA for the purposes of the ESCA and all liabilities and obligations under the ESCA shall be deemed assigned to such jurisdiction(s).





1.2.4	Other Contracts and Agreements:  Attached as Exhibit B to this Transition Plan are references to existing contracts to which FORA is a party that create liabilities for FORA (contract review is still underway to determine which contracts create liabilities and which contract terminate upon FORA dissolution).  Some of these contracts, documents or commitments may be completed, revised, replaced, or superseded prior to the dissolution of FORA.  FORA staff shall endeavor to keep Exhibit B current and shall provide quarterly updates to the Board regarding any changes.  To the extent that FORA has assets available, prior to dissolution, FORA shall satisfy the monetary obligations created by those contracts listed on Exhibit B which include monetary liabilities.  If there are ongoing non-monetary obligations under any of the contracts listed in Exhibit B or if there are monetary obligations that cannot be met prior to FORA's dissolution, FORA will work with the contracting parties to discharge the obligations, terminate the contracts or identify an appropriate assignee and negotiate the terms of an assignment of the obligations. FORA as of the date of the approval of this Transition Plan shall refrain from entering into new contractual obligations that are not necessary to the wind down of FORA's activities.



1.2.5	Late Discovered Items:  To the extent that any contractual obligation is discovered during the LAFCO review and/or implementation of this Transition Plan or a Transition Plan Implementing Agreement, those contractual obligations shall addressed in accordance with the procedures set forth in Section 1.2.4 above.



Section 2 Obligations



2.1	Base Reuse Obligations:



	FORA adopted a Base Reuse Plan that was designed to guide the reuse of Fort Ord in a manner that benefitted the region while addressing the resource constraints associated with redevelopment of the Base.  In accordance with the FORA Act and the Master Resolution, each of the land use jurisdictions was required to amend its general plan and zoning ordinance to be consistent with the adopted Base Reuse Plan.  FORA, in accordance with the Master Resolution, adopted consistency findings for the jurisdictions' general plans and zoning ordinance.  All of the property transferred from FORA is subject to a covenant running with the land that requires that the property be developed subject to the Reuse Plan, the policies and programs of the Fort Ord Reuse Authority, including the Master Resolution, the applicable general plan and land use ordinances of the local governmental entity and that the properties comply with CEQA.   Additionally, the covenant requires that development of the property only be allowed to the extent that such development is consistent with applicable local general plans which have been determined to be consistent with the Reuse Plan, including the restraints relating to water supplies, wastewater and solid waste disposal, road capacity, and the availability of infrastructure to supply these resources and services and does not exceed the constraint limitations described in the Reuse Plan and the Final Program Environmental Impact Report on the Reuse Plan.  To the extent that the Base Reuse Plan constitutes an obligation of FORA, the recorded covenants ensure continued compliance with the Base Reuse Plan and the Final Environmental Impact Report on the Reuse Plan to the extent applicable to a particular property.  



2.2	Transportation and Transit Infrastructure:



Each of the jurisdictions shall be responsible for determining the transportation and transit improvements necessary to serve development taking into consideration the development contemplated in the Base Reuse Plan.  It shall be the responsibility of each jurisdiction to ensure that all development complies with CEQA and the restraints on development set forth in the covenants recorded against the property and to work with the other jurisdictions as necessary to ensure that all jurisdictions contribute their fair share to the cost of regional improvements.  TAMC shall be responsible for the regional transportation improvements and shall work with the jurisdictions on the assessment and collection of a regional transportation fee or other revenue generating measure to collect sufficient revenues to pay for such reginal transportation improvements.



2.3	Water and Wastewater:



Water and wastewater allocations have been made in accordance with Government Code Section 67675(c)(5) and the Base Reuse Plan and the Final Environmental Impact Report for the Base Reuse Plan.  The enforcement of the water allocations will continue post FORA-dissolution in accordance with applicable laws and pursuant to agreements between the recipients and MCWD, which agreements may include a process for recipients to transfer allocations subject to the conditions and requirements set forth in such agreements.  In addition, the Board finds that transferring the obligation to finance water augmentation, water, and wastewater infrastructure to Marina Coast Water District (“MCWD”) to implement the Reuse Plan is appropriate at FORA’s dissolution.  



Section 3	CEQA:



3.1	California Environmental Quality Act:



The Board hereby finds and determines that in adopting this Transition Plan as required by Government Code section 67700 FORA is addressing the allocation of FORA’s assets, liabilities and obligations in advance of FORA’s ultimate dissolution without (a) amending any contemplated or approved land uses within the former Fort Ord, (b) abandoning or altering any CEQA Mitigations required as a part of the adoption of the Reuse Plan, (c) changing the Reuse Plan itself,  (all of which may be collectively referred to herein as the “FORA Program”).  Nothing in this Transition Plan is intended to change any part of the FORA Program that would have any impact on the environment.  To the contrary each of the land use jurisdictions have adopted general plans and zoning ordinance consistent tithe Base Reuse Plan as evidenced by FOR A's consistency findings. Additionally, all Fort Ord properties transferred from FORA to the jurisdictions are subject to a recorded covenant that runs with the land that requires that the properties be developed subject to the Reuse Plan and compliance with CEQA, including the restraints relating to water supplies, wastewater and solid waste disposal, road capacity and that development does not exceed the constraint limitations described in the Reuse Plan and the Final Program Environmental Impact Report on the Reuse Plan.    Following FORA’s ultimate dissolution, any changes to the FORA policies and programs or any part thereof will be made by the respective land use jurisdiction(s) and any successor(s) to FORA only after full compliance with all applicable laws, including but not limited to CEQA. Accordingly, the Board hereby finds and determines that this Transition Plan is not a project under CEQA and/or is exempt as a mere change in the organization of governmental agencies which does not change the geographical area in which previously existing powers were exercised.



Section 4	Insurance:



4.1	Transition Plan Insurance:



FORA staff is directed to explore the availability and cost of a policy of insurance providing coverage for litigation that may arise against FORA, FORA’s member jurisdictions, and/or LAFCO in connection with this Transition Plan, the assignments made pursuant hereto, the dissolution of FORA, or the designation of one or more entities as successor(s) to FORA and to report the results of such investigation to the Board no later than March 2019.  The Board reserves the right to obtain such an insurance policy if it provides appropriate coverage and is not cost prohibitive in the judgment of the Board.



4.2	Tail Coverage:



FORA staff is directed to explore the availability and cost of an endorsement, rider, or policy of insurance extending the reporting period and coverage of existing insurance policies, including general liability, workers compensation and premises liability insurance for the benefit of FORA’s member jurisdictions and any successor(s) to FORA and to report the results of such investigation to the Board no later than March 2019.  The Board reserves the right to obtain such an insurance policy if it provides appropriate coverage and is not cost prohibitive in the judgment of the Board.



Section 5	Transition Plan Agreements:





5.1	Transition Plan Agreements:



In order to continue to foster regional cooperation and completion of the FORA program, the Board recommends that the land use jurisdictions enter into a Transition Plan Implementing Agreement addressing funding for regional impacts and infrastructure related to completion of the redevelopment of the Base which agreements may include revenue sharing and allocation of resources for the benefit of the region.   The Board strongly encourages all underlying jurisdictions with future prospective development to form Community Facilities Districts (or adopt substantially similar replacement funding mechanisms) to replace the revenues which would have been raised by the FORA adopted CFD Special Taxes.  Additionally, the Board encourages member jurisdictions to include in documents about future projects language which will obligate future development projects to pay a CFD Special Tax (or substantially equivalent replacement fees).





Section 6.  LAFCO Review:



If LAFCO finds that this Transition Plan does not provide adequate guidance to LAFCO regarding assignment of FORA’s assets and liabilities, designation of responsible successor agencies, or identification of remaining obligations in keeping with the requirements of Government Code section 67700, the Board requests that LAFCO return the Transition Plan with LAFCO’s identified deficiencies at the earliest possible time (to enable possible further consideration and action by the Board).





NOW THEREFOR, THE BOARD HEREBY RESOLVES AS FOLLOWS:

1. As outlined above, this Resolution and its provisions constitute the Transition Plan required by Government Code section 67700(b); and shall be updated by December 30, 2019 following completion of a facilitated process to address outstanding issues, and



2. The Board hereby makes all assignments in accordance with Government Code section 67700(b) and



3. The Board hereby directs the Executive Officer to submit this Transition Plan to LAFCO and execute all LAFCO required documents and pay all LAFCO required processing fees; and



4. The Board further directs the Executive Officer, or his designee, to hire a facilitator consultant to assist the jurisdictions in creating and negotiating Transition Plan Agreements or other inter-agency regional agreements to implement the requirements of this Transition Plan.  The facilitator consultant may also assist FORA in agreements for the disposition of its obligations to named entities or implementing the terms and conditions of this Transition Plan.  The Executive Officer is directed to report progress on or before January 1, 2019 and return in March 2019 and on a quarterly basis thereafter, as directed by the FORA Board at its meeting on October 29, 2018.  The Executive Officer shall compile a list of such additional actions necessary to implement this Transition Plan.



Upon motion by Board member ---- seconded by Board member ---- the foregoing Resolution was passed on this _____ day of November, 2018, by the following vote:

AYES:			

NOES:			

ABSTENTIONS:		

ABSENT:							______________________________

								Mayor Ralph Rubio, Chair

ATTEST:



____________________________

Michael A. Houlemard, Jr., Clerk 














GLOSSARY



“Army” means the United States Army.



“Board” means the governing board of the Fort Ord Reuse Authority, as specified in Government Code section 67660.



“CalPERS” means the California Public Employees’ Retirement System.



“CEQA” means the California Environmental Quality Act, as amended to date (Public Resources Code section 21000 and following).



“CFD” means a Community Facilities District within the former Fort Ord formed pursuant to the Mello-Roos Community Facilities Act of 1982, as amended to date (Government Code section 53321 and following).



“CFD Special Taxes” means the special taxes collected through the Community Facilities District on properties to be developed within the former Fort Ord.



“CIP” means a Capital Improvement Program adopted by the Fort Ord Reuse Authority.



“ESCA” means the Environmental Services Cooperative Agreement entered into between the United States Army and the Fort Ord Reuse Authority, as amended to date.



“FORA” means the Fort Ord Reuse Authority.



“FORA Act” means, collectively, SB 899 and AB 1600 adopted in 1994 and amended in 2012, as codified at (i) Government Code Title 7.85, Chapters 1 through 7, commencing with Section 67650, and (ii) selected provisions of the California Redevelopment Law, including Health and Safety Code Sections 33492 et seq. and 33492.70 et seq. 



“FORA Program” has the meaning given in Section 3.1.



“Fort Ord,” including references to the territory or area of Fort Ord or the former Fort Ord, means the geographical area described in the document entitled “Description of the Fort Ord Military Reservation Including Portion of the Monterey City Lands Tract No. 1, the Saucito, Laguna Seca, El Chamisal, El Toro and Noche Buena Ranchos, the James Bardin Partition of 1880 and Townships 14 South, Ranges 1 and 2 East and Townships 15 South, Ranges 2 and 3 East, M.D.B. and M. Monterey County, California,” prepared by Bestor Engineers, Inc., and delivered to the Sacramento District Corps of Engineers on April 11, 1994 or the military base formerly located on such land, as the context requires.



“HCP” means Habitat Conservation Plan



“LAFCO” means the Monterey County Local Agency Formation Commission.



“Master Resolution” means the collection of administrative rules and regulations adopted by FORA under the Authority Act, as amended.  For your convenience link 5 on Exhibit B, is the most recent Master Resolution. 



“MCWD” means the Marina Cost Water District.



“Transition Plan Implementing Agreements” means the agreements contemplated to be entered into with the land use jurisdictions to implement the provisions of the Transition Plan.




EXHIBIT A

FOR A LIST OF CONTRACTS




EXHIBIT B

FORA CONTRACTUAL LIABILITIES



1.	FORA-UCSC Agreement Concerning Funding of Habitat Management Related Expenses on the Fort Ord Natural Reserve (Item 67) as amended by FORA UCSC FONR Extension of Funding (Item 68) – (Obligates FORA To pay $75,000 per year to UCSC.  Agreement to be assigned to party subject to the approval of UCSC if HCP not complete before FORA expiration.)



2.	FORA-County-EG Partners LLC Funding Obligations – provides EG with a land sale credit for certain obligations.  If credit is still operative agreement can be assigned to County with County receiving land sales proceeds and giving EG credit. 



3.	FORA-MCP Reimbursement Agreement (item 73)



4.	Marina Redevelopment Agency, Marina Community Partners and FORA MOA on University Villages Building Removal (item 74)



5.	FORA-City of Marina Reimbursement Agreement for Abrams, Crescent, 8thStreet and Salinas Road  (item 86)– reimbursement of costs up to amount shown in CIP as it may be amended from time to time and only from CFD funds to the extent collected.



6.	FORA-County of Monterey reimbursement agreement for Davis Road Improvements (Item 87) FORA to reimburse County of Monterey for Davis Road in the amount of $9,242,411 but only from CFD fees collected.  FORA to set aside .3669 cents of every Transit/Transportation dollar until full amount collected. 



7.	FORA Reimbursement Agreement Concerning Hwy 68 Operational Improvements (Item 88) – requires FOR A to reimburse TAMC for planning and design costs of $312,205 for Highway 68.  FORA's obligation contingent upon CFD fees being available. 



8.	FORA MCWD Pipeline Reimbursement Agreement – (Item__) FORA to reimburse MCWD up to $6,000,000 toward the AWT Phase 1 and product Water Conveyance Facilities of the RUWAP Recycled Project. FORA has sole discretion as to source of funds. Payment schedule is 

		$1,000,000 in 16-17

$1,600,000 in 17-18	

$1,200,000 to $1,900,000 in 18-19 depending upon real estate market and receipt of land sales and CFD funds

$1,000,000 in 19-20
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From: Attys@WellingtonLaw.com

To: EORA Board

Cc: Michael Houlemard; Dominigue Davis

Subject: City of Marina Proposed Transition Plan for FORA
Date: Thursday, November 08, 2018 7:48:48 PM
Attachments: Marina Ltr to FORA Bd. Chair 110818.pdf

Marina Resolution for Proposed Trans Plan.pdf
Marina Alternative Transition Plan Final with Changes from Council Approval.docx

Board Chair Rubio,

Attached please find my letter to you forwarding the Marina City Council’s signed resolution
approving a proposed Transition Plan for the Fort Ord Reuse Authority, and a copy of that
Plan, with a minor non-substantive revision from the copy previously provided this afternoon
to FORA Executive Officer Houlemard, for review and consideration at the FORA Board
meeting tomorrow (Friday) afternoon.

Thank you for your courtesy and attention to this matter.

Best regards, Rob Wellington, Marina City Attorney

ROBERT R. WELLINGTON - WELLINGTON LAW OFFICES — 857 CASS STREET — SUITE D — MONTEREY — CA — 93940 — (831) 373-8733 — FAX
(831) 373-7106

Please consider the environment before printing this email.


mailto:attys@wellingtonlaw.com
mailto:board@fora.org
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mailto:Dominique@fora.org

WELLINGTON

LAW OFFICES 857 CASS STREET, SUITE D
MONTEREY, CALIFORNIA 93940
TELEPHONE (83]) 373-8733

DEBORAH MALL
ROBERT W. RATHIE FACSIMILE (831) 373-7106

GEORGE C. THACHER attys@wellingtonlaw.com
ROBERT R. WELLINGTON

By email to: board@fora.org

November 8, 2018

The Honorable Ralph Rubio

Chair

Fort Ord Reuse Authority Board of Directors
920 2nd Avenue, Suite A

Marina, CA 93933

Re: City of Marina — Proposed FORA Transition Plan.

Dear Mr. Chair:

Please find attached for immediate distribution to the members of the FORA Board
Resolution 2018-127 of the City Council of the City of Marina, approving and adopting at an
adjourned regular meeting held at 5:00 p.m. this evening a proposed Transition Plan for
consideration of the FORA Board of Directors and directing its transmittal to the Board so that
the proposed Transition Plan might be considered in connection with Item 8.b.1 on the Agenda
for the regular meeting of the FORA Board to be held at 2:00 p.m. tomorrow, Friday, November
9,2018.

Thank you for your courtesy and attention to this matter and please do not hesitate to
contact me should you require anything further in connection with this matter.

Sincerely,

- .} i
'\(/7?” (NKL q.:
Robert R. Wellington

Marina City Attorney

Attach.
RWR:ms

CC3 Mayor & City Council
City Manager
FORA Executive Officer (by email to Michael@fora.org)
FORA Deputy Clerk (by email to Dominique@fora.org)






RESOLUTION NQO. 2018-127

A RESOLUTION OF THE CITY COUNCIL OF THE CITY OF MARINA
APPROVING A PROPOSED TRANSITION PLAN FOR THE FORT ORD
REUSE AUTHORITY AND DIRECTING THAT THIS RESOLUTION AND THE
TRANSITION PLAN BE TRANSMITTED TO THE BOARD OF DIRECTORS OF
THE FORT ORD REUSE AUTHORTY

-olo-

WHEREAS. the City Council of the City of Marina this date received. reviewed and approved a
proposed Transition Plan for consideration by the Board of Directors of the Fort Ord Reuse
Authority (FORA) attached hereto as Exhibit A; and

WHEREAS. the Cityv Council directed that a copy of this Resolution and the proposed
Transition Plan be transmitted to the FORA Board of Directors for its consideration in
connection with ftem 8.b.1 on the Board™s agenda for its regular meeting on November 9, 2018,
to consider the approval of a Transition Plan Resolution.

NOW, THEREFORE I'T BE RESOLVED that the City Council of the City of Marina does
hereby:

I. Approve and adopt and the proposed Transition Plan set forth in the attached Exhibit A,

2. Direct that a copy of' this Resolution 2018-127 and the proposed Transition Plan be
transmitied forthwith to the FORA Board Chair for the immediate attention of the FORA
Board of Directors,

PASSED AND ADOPTED by the Citv Council of the City of Marina at an Adjourned Regular
City Council Meeting duly held on this 8" dav of November 2018 by the following vote:

AYES, COUNCIL MEMBERS: Amadeo. Morton, O Connell. Brown. Delgado
NOES, COUNCIL MEMBERS: None

ABSENT. COUNCIL MEMBERS: None

ABSTAIN, COUNCIL MEMBERS: None

b } !

- “Pruet C. Del gado, Mavor

"'W«‘:‘jh N& i 'f:,;{ ' ;
Robert . Rathie

Attorney for the City of Marina
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RESOLUTION NO. 18-xx



A RESOLUTION OF THE GOVERNING BODY OF THE FORT ORD REUSE AUTHORITY

Approving a Transition Plan For Submission to the Monterey County Local Agency Formation Commission 



THIS RESOLUTION is adopted with reference to the following facts and circumstances:





A.	The Fort Ord Reuse Authority (“FORA”) was established in 1994 by state legislation (Government Code sections 67650 and following, the “FORA Act”) and when the member jurisdictions adopted resolutions favoring the establishment of the authority in accordance with Government Code section 67656.  Government Code section 67658 identifies FORA’s purpose as planning for, financing, and managing the transition of the property known as Fort Ord from military to civilian use.  



B.	Pursuant to the requirements of Government Code section 67675, FORA adopted a Fort Ord Reuse Plan (the “Reuse Plan”) on June 13, 1997



C .	Government Code section 67700(a) requires that FORA dissolve when eighty percent (80%) of the base has been developed or reused in a manner consistent with the Reuse Plan or on June 30, 2020, whichever first occurs.  



Government Code section 67700(b) provides as follows:



(1) The Monterey County Local Agency Formation Commission shall provide for the orderly dissolution of the authority including ensuring that all contracts, agreements, and pledges to pay or repay money entered into by the authority are honored and properly administered, and that all assets of the authority are appropriately transferred. 





(2) The board shall approve and submit a transition plan to the Monterey County Local Agency Formation Commission on or before December 30, 2018, or 18 months before the anticipated inoperability of this title pursuant to subdivision (a), whichever occurs first.  The transition plan shall assign assets and liabilities, designate responsible successor agencies, and provide a schedule of remaining obligations.  The transition plan shall be approved only by a majority vote of the board. 





BASED ON THE FOREGOING RECITALS AND THE FINDINGS AND DETERMINATIONS MADE HEREIN, the Board hereby approves the following Transition Plan for submission to the Monterey County Local Agency Formation Commission (“LAFCO”) on or before December 30, 2018:



Section 1	Assignment of Assets and Liabilities:



1.1	Assets and Disposition Thereof:



FORA’s principal assets are comprised of the following:



1.1.1	Section 115 Trust:  In April 2018, the Board authorized the establishment of a Section 115 trust and funded the trust with $5,700,000 (which is currently earning returns at an average annualized rate in excess of 2%).  Funds held in the trust may be used only for purposes of paying FORA's CalPERS unfunded pension liability.  At or before FORA’s dissolution, all funds held in the trust will be applied to the satisfaction or reduction of the unfunded pension liability under the CalPERS contract.  To the extent that funds held in the trust are insufficient to fully satisfy the unfunded pension liability under the CalPERS contract, FORA’s reserve funds and/or other funds available to FORA shall be applied so as to fully satisfy the unfunded pension liability under the CalPERS contract (and thereby assure that FORA’s member jurisdictions and any successor(s) to FORA are not exposed to liability for any unfunded pension liability relating to the CalPERS contract following FORA’s dissolution).  



1.1.2	Retirement Reserve Funds:  Although not irrevocably committed to use for retirement purposes and available to meet FORA’s other needs, FORA holds funds identified for retirement reserves in the current approximate aggregate amount of $1,000,000. Those funds shall be reviewed in 2020, to the extent that the reserve funds are necessary to fund the CalPERS unfunded pension liability, the funds shall be allocated to that liability.  To the extent that the funds are not necessary for the CalPERS unfunded pension liability, the funds shall be allocated to funding Habitat Protection.



1.1.3	Litigation Reserve Funds:  Although not irrevocably committed to use for litigation or indemnification purposes and available to meet FORA’s other needs, FORA holds funds identified for indemnification of LAFCO and payment of costs related to other litigation in the current approximate aggregate amount of $300,000.  Those funds are intended to cover the cost of any litigation or indemnification obligation now or still pending immediately before FORA’s dissolution.  Section 4, herein below directs that FORA staff bring back information on acquisition of insurance policies to cover post- dissolution litigation costs, among other costs, and funds set aside may be used to acquire such policy (ies).  If insurance policies are not obtained, immediately prior to dissolution, FORA will deposit with LAFCO the litigation reserve funds in an amount to be determined by the Board, to be held by LAFCO to cover costs related to any litigation pursuant to the LAFCO indemnification or other litigation costs that remain post dissolution.   Upon expiration of the statute of limitations, as determined by LAFCO, any funds remaining in the reserve shall be allocated to Habitat Protection.  FORA will make all efforts to resolve any pending litigation prior to its dissolution.

	

1.1.4	Habitat Funds:  It is estimated based on the current rate of collections and earnings that by June 30, 2020 FORA will hold approximately $21,000,000 in funds dedicated to habitat conservation.  All such funds accumulated before FORA’s dissolution shall be transferred in the following order of priority.  If before FORA’s dissolution a Habitat Conservation Plan (“HCP”) has been established, all of the habitat conservation funds held by FORA immediately prior to FORA’s dissolution shall be transferred to the fund established for implementation of the base-wide Habitat Conservation Plan for Fort Ord. If no HCP is then in existence, but a joint powers authority has been formed for the management of Habitat Management Areas within the former Fort Ord, all of the habitat conservation funds held by FORA immediately prior to FORA’s dissolution shall be transferred to the fund established for implementation of the base-wide Habitat Management Plan for Fort Ord. If no HCP or other joint powers authority for the regional management of Habitat Management Areas within the former Fort Ord is in existence prior to September 2019, then FORA shall prepare a program to distribute funds as between jurisdictions responsible for long-term management of the habitat management areas (HMA). Funds shall be restricted to habitat protection.    



1.1.5	Capital Improvement Funds:  All CFD Special Taxes not dedicated to Habitat Protection collected and remaining unexpended immediately prior to FORA’s dissolution shall first be directed to completing current in progress construction projects (such as South Boundary Road) as identified in FORA’s CIP and funding reimbursement agreements entered into between FORA and jurisdictions related to the completion of CIP projects.  Any CFD Special Taxes collected and remaining unexpended immediately prior to FORA’s dissolution shall be allocated for Habitat Protection.  



1.1.6	Other Funds:  All funds in FORA’s other accounts, petty cash, un-deposited checks, and other cash equivalents held by FORA immediately prior to FORA’s dissolution shall be applied and distributed according to Section 1.1.5 for funds related to the CFD, land sales revenues and/or property tax revenues.  



1.1.7	ESCA Reimbursement:  An estimated approximately $6,800,000 in potential reimbursement is available for work to be conducted under the ESCA.  Unless otherwise provided in Transition Plan Implementing Agreements entered into by the County of Monterey and the City of Seaside and approved by FORA, all rights under the ESCA including any balance of ESCA funds shall be assigned to the County, which shall be deemed the successor to FORA for the purposes of the ESCA; provided, however, that the assignment shall be subject to approval by the Army.  In the event that the assignment is not approved by the Army, then whichever jurisdiction(s) is/are acceptable to the Army shall become the successor(s) to FORA for the purposes of the ESCA and all rights under the ESCA shall be deemed assigned to such jurisdiction(s).



1.1.8	Miscellaneous Personal Property:  Any of FORA’s office furniture and equipment, supplies, and other personal property remaining as of FORA’s dissolution shall be transferred to the County of Monterey in trust for prompt sale or disposition in accordance with any applicable rules or requirements for the transfer of surplus property by a California public entity.  Any proceeds from such transfer shall first be directed to any shortfall in funds available to satisfy liabilities or obligations, including those related to reimbursement agreements and all remaining funds will be allocated to Habitat Protection.  



1.1.9	Real Property:  As of the anticipated date of dissolution of FORA, if not all real property interests owned by FORA will have transferred to the underlying land use jurisdictions, such real property interests shall be transferred to the appropriate underlying land use jurisdiction.  Each of the applicable jurisdictions shall be responsible for acquiring any property still held by the Army, including compliance with any federal laws related to such disposition. 



1.1.10	Insurance Policies:  FORA is insured under those policies of insurance referenced in Exhibit A attached hereto and incorporated by this reference.  Except to the extent specifically provided to the contrary in this Transition Plan in Section 4, FORA shall not keep any of such policies of insurance in force beyond the date of FORA’s dissolution.



1.2	Liabilities and Assignment Thereof:



FORA’s principal liabilities and obligations include the following:

	

1.2.1	Unfunded Pension Liability under CalPERS Contract:  Based on the latest available communication from CalPERS, FORA’s unfunded terminated agency liability is anticipated to range from $7,793,230 to $9,333,172.[footnoteRef:2]  FORA staff shall take such action as is necessary to cause CalPERS to issue an actuarial analysis of FORA’s unfunded terminated agency liability not less than six (6) months prior to the anticipated dissolution of FORA.  By this Transition Plan FORA commits that if there is a shortfall between the amount of the actuarial analysis and the amounts in the Section 115 Trust to retire all the liability FORA shall expend and encumber such additional funds as are necessary to fully discharge this liability, including without limitation by applying monies on hand in the FORA accounts.  CalPERS is able to enter into a payment plan not to exceed five (5) years to satisfy such liability. [2:  Note, these amounts do not include approximately $1.6M in payments not yet posted to the CalPERS numbers and will be refined upon receiving the CalPERS final actuarial analysis.] 




1.2.2	Habitat Funds:  See Section 1.1.4 hereinabove. 



1.2.3	ESCA Reimbursement:  In order to obtain reimbursement under the ESCA, the work described therein must be performed.  Unless otherwise provided in Transition Plan Implementing Agreements entered into by the County of Monterey and the City of Seaside and approved by FORA, all liabilities and obligations under the ESCA shall be assigned to the County, which shall be deemed the successor to FORA for the purposes of the ESCA; provided, however, that the assignment shall be subject to approval by the Army.  In the event that the assignment is not approved by the Army, then whichever jurisdiction(s) is/are acceptable to the Army shall become the successor(s) to FORA for the purposes of the ESCA and all liabilities and obligations under the ESCA shall be deemed assigned to such jurisdiction(s).





1.2.4	Other Contracts and Agreements:  Attached as Exhibit B to this Transition Plan are references to existing contracts to which FORA is a party that create liabilities for FORA (contract review is still underway to determine which contracts create liabilities and which contract terminate upon FORA dissolution).  Some of these contracts, documents or commitments may be completed, revised, replaced, or superseded prior to the dissolution of FORA.  FORA staff shall endeavor to keep Exhibit B current and shall provide quarterly updates to the Board regarding any changes.  To the extent that FORA has assets available, prior to dissolution, FORA shall satisfy the monetary obligations created by those contracts listed on Exhibit B which include monetary liabilities.  If there are ongoing non-monetary obligations under any of the contracts listed in Exhibit B or if there are monetary obligations that cannot be met prior to FORA's dissolution, FORA will work with the contracting parties to discharge the obligations, terminate the contracts or identify an appropriate assignee and negotiate the terms of an assignment of the obligations. FORA as of the date of the approval of this Transition Plan shall refrain from entering into new contractual obligations that are not necessary to the wind down of FORA's activities.



1.2.5	Late Discovered Items:  To the extent that any contractual obligation is discovered during the LAFCO review and/or implementation of this Transition Plan or a Transition Plan Implementing Agreement, those contractual obligations shall addressed in accordance with the procedures set forth in Section 1.2.4 above.



Section 2 Obligations



2.1	Base Reuse Obligations:



	FORA adopted a Base Reuse Plan that was designed to guide the reuse of Fort Ord in a manner that benefitted the region while addressing the resource constraints associated with redevelopment of the Base.  In accordance with the FORA Act and the Master Resolution, each of the land use jurisdictions was required to amend its general plan and zoning ordinance to be consistent with the adopted Base Reuse Plan.  FORA, in accordance with the Master Resolution, adopted consistency findings for the jurisdictions' general plans and zoning ordinance.  All of the property transferred from FORA is subject to a covenant running with the land that requires that the property be developed subject to the Reuse Plan, the policies and programs of the Fort Ord Reuse Authority, including the Master Resolution, the applicable general plan and land use ordinances of the local governmental entity and that the properties comply with CEQA.   Additionally, the covenant requires that development of the property only be allowed to the extent that such development is consistent with applicable local general plans which have been determined to be consistent with the Reuse Plan, including the restraints relating to water supplies, wastewater and solid waste disposal, road capacity, and the availability of infrastructure to supply these resources and services and does not exceed the constraint limitations described in the Reuse Plan and the Final Program Environmental Impact Report on the Reuse Plan.  To the extent that the Base Reuse Plan constitutes an obligation of FORA, the recorded covenants ensure continued compliance with the Base Reuse Plan and the Final Environmental Impact Report on the Reuse Plan to the extent applicable to a particular property.  



2.2	Transportation and Transit Infrastructure:



Each of the jurisdictions shall be responsible for determining the transportation and transit improvements necessary to serve development taking into consideration the development contemplated in the Base Reuse Plan.  It shall be the responsibility of each jurisdiction to ensure that all development complies with CEQA and the restraints on development set forth in the covenants recorded against the property and to work with the other jurisdictions as necessary to ensure that all jurisdictions contribute their fair share to the cost of regional improvements.  TAMC shall be responsible for the regional transportation improvements and shall work with the jurisdictions on the assessment and collection of a regional transportation fee or other revenue generating measure to collect sufficient revenues to pay for such reginal transportation improvements.



2.3	Water and Wastewater:



Water and wastewater allocations have been made in accordance with Government Code Section 67675(c)(5) and the Base Reuse Plan and the Final Environmental Impact Report for the Base Reuse Plan.  The enforcement of the water allocations will continue post FORA-dissolution in accordance with applicable laws and pursuant to agreements between the recipients and MCWD, which agreements may include a process for recipients to transfer allocations subject to the conditions and requirements set forth in such agreements.  In addition, the Board finds that transferring the obligation to finance water augmentation, water, and wastewater infrastructure to Marina Coast Water District (“MCWD”) to implement the Reuse Plan is appropriate at FORA’s dissolution.  



Section 3	CEQA:



3.1	California Environmental Quality Act:



The Board hereby finds and determines that in adopting this Transition Plan as required by Government Code section 67700 FORA is addressing the allocation of FORA’s assets, liabilities and obligations in advance of FORA’s ultimate dissolution without (a) amending any contemplated or approved land uses within the former Fort Ord, (b) abandoning or altering any CEQA Mitigations required as a part of the adoption of the Reuse Plan, (c) changing the Reuse Plan itself,  (all of which may be collectively referred to herein as the “FORA Program”).  Nothing in this Transition Plan is intended to change any part of the FORA Program that would have any impact on the environment.  To the contrary each of the land use jurisdictions have adopted general plans and zoning ordinance consistent tithe Base Reuse Plan as evidenced by FOR A's consistency findings. Additionally, all Fort Ord properties transferred from FORA to the jurisdictions are subject to a recorded covenant that runs with the land that requires that the properties be developed subject to the Reuse Plan and compliance with CEQA, including the restraints relating to water supplies, wastewater and solid waste disposal, road capacity and that development does not exceed the constraint limitations described in the Reuse Plan and the Final Program Environmental Impact Report on the Reuse Plan.    Following FORA’s ultimate dissolution, any changes to the FORA policies and programs or any part thereof will be made by the respective land use jurisdiction(s) and any successor(s) to FORA only after full compliance with all applicable laws, including but not limited to CEQA. Accordingly, the Board hereby finds and determines that this Transition Plan is not a project under CEQA and/or is exempt as a mere change in the organization of governmental agencies which does not change the geographical area in which previously existing powers were exercised.



Section 4	Insurance:



4.1	Transition Plan Insurance:



FORA staff is directed to explore the availability and cost of a policy of insurance providing coverage for litigation that may arise against FORA, FORA’s member jurisdictions, and/or LAFCO in connection with this Transition Plan, the assignments made pursuant hereto, the dissolution of FORA, or the designation of one or more entities as successor(s) to FORA and to report the results of such investigation to the Board no later than March 2019.  The Board reserves the right to obtain such an insurance policy if it provides appropriate coverage and is not cost prohibitive in the judgment of the Board.



4.2	Tail Coverage:



FORA staff is directed to explore the availability and cost of an endorsement, rider, or policy of insurance extending the reporting period and coverage of existing insurance policies, including general liability, workers compensation and premises liability insurance for the benefit of FORA’s member jurisdictions and any successor(s) to FORA and to report the results of such investigation to the Board no later than March 2019.  The Board reserves the right to obtain such an insurance policy if it provides appropriate coverage and is not cost prohibitive in the judgment of the Board.



Section 5	Transition Plan Agreements:





5.1	Transition Plan Agreements:



In order to continue to foster regional cooperation and completion of the FORA program, the Board recommends that the land use jurisdictions enter into a Transition Plan Implementing Agreement addressing funding for regional impacts and infrastructure related to completion of the redevelopment of the Base which agreements may include revenue sharing and allocation of resources for the benefit of the region.   The Board strongly encourages all underlying jurisdictions with future prospective development to form Community Facilities Districts (or adopt substantially similar replacement funding mechanisms) to replace the revenues which would have been raised by the FORA adopted CFD Special Taxes.  Additionally, the Board encourages member jurisdictions to include in documents about future projects language which will obligate future development projects to pay a CFD Special Tax (or substantially equivalent replacement fees).





Section 6.  LAFCO Review:



If LAFCO finds that this Transition Plan does not provide adequate guidance to LAFCO regarding assignment of FORA’s assets and liabilities, designation of responsible successor agencies, or identification of remaining obligations in keeping with the requirements of Government Code section 67700, the Board requests that LAFCO return the Transition Plan with LAFCO’s identified deficiencies at the earliest possible time (to enable possible further consideration and action by the Board).





NOW THEREFOR, THE BOARD HEREBY RESOLVES AS FOLLOWS:

1. As outlined above, this Resolution and its provisions constitute the Transition Plan required by Government Code section 67700(b); and shall be updated by December 30, 2019 following completion of a facilitated process to address outstanding issues, and



2. The Board hereby makes all assignments in accordance with Government Code section 67700(b) and



3. The Board hereby directs the Executive Officer to submit this Transition Plan to LAFCO and execute all LAFCO required documents and pay all LAFCO required processing fees; and



4. The Board further directs the Executive Officer, or his designee, to hire a facilitator consultant to assist the jurisdictions in creating and negotiating Transition Plan Agreements or other inter-agency regional agreements to implement the requirements of this Transition Plan.  The facilitator consultant may also assist FORA in agreements for the disposition of its obligations to named entities or implementing the terms and conditions of this Transition Plan.  The Executive Officer is directed to report progress on or before January 1, 2019 and return in March 2019 and on a quarterly basis thereafter, as directed by the FORA Board at its meeting on October 29, 2018.  The Executive Officer shall compile a list of such additional actions necessary to implement this Transition Plan.



Upon motion by Board member ---- seconded by Board member ---- the foregoing Resolution was passed on this _____ day of November, 2018, by the following vote:

AYES:			

NOES:			

ABSTENTIONS:		

ABSENT:							______________________________

								Mayor Ralph Rubio, Chair

ATTEST:



____________________________

Michael A. Houlemard, Jr., Clerk 














GLOSSARY



“Army” means the United States Army.



“Board” means the governing board of the Fort Ord Reuse Authority, as specified in Government Code section 67660.



“CalPERS” means the California Public Employees’ Retirement System.



“CEQA” means the California Environmental Quality Act, as amended to date (Public Resources Code section 21000 and following).



“CFD” means a Community Facilities District within the former Fort Ord formed pursuant to the Mello-Roos Community Facilities Act of 1982, as amended to date (Government Code section 53321 and following).



“CFD Special Taxes” means the special taxes collected through the Community Facilities District on properties to be developed within the former Fort Ord.



“CIP” means a Capital Improvement Program adopted by the Fort Ord Reuse Authority.



“ESCA” means the Environmental Services Cooperative Agreement entered into between the United States Army and the Fort Ord Reuse Authority, as amended to date.



“FORA” means the Fort Ord Reuse Authority.



“FORA Act” means, collectively, SB 899 and AB 1600 adopted in 1994 and amended in 2012, as codified at (i) Government Code Title 7.85, Chapters 1 through 7, commencing with Section 67650, and (ii) selected provisions of the California Redevelopment Law, including Health and Safety Code Sections 33492 et seq. and 33492.70 et seq. 



“FORA Program” has the meaning given in Section 3.1.



“Fort Ord,” including references to the territory or area of Fort Ord or the former Fort Ord, means the geographical area described in the document entitled “Description of the Fort Ord Military Reservation Including Portion of the Monterey City Lands Tract No. 1, the Saucito, Laguna Seca, El Chamisal, El Toro and Noche Buena Ranchos, the James Bardin Partition of 1880 and Townships 14 South, Ranges 1 and 2 East and Townships 15 South, Ranges 2 and 3 East, M.D.B. and M. Monterey County, California,” prepared by Bestor Engineers, Inc., and delivered to the Sacramento District Corps of Engineers on April 11, 1994 or the military base formerly located on such land, as the context requires.



“HCP” means Habitat Conservation Plan



“LAFCO” means the Monterey County Local Agency Formation Commission.



“Master Resolution” means the collection of administrative rules and regulations adopted by FORA under the Authority Act, as amended.  For your convenience link 5 on Exhibit B, is the most recent Master Resolution. 



“MCWD” means the Marina Cost Water District.



“Transition Plan Implementing Agreements” means the agreements contemplated to be entered into with the land use jurisdictions to implement the provisions of the Transition Plan.




EXHIBIT A

FOR A LIST OF CONTRACTS




EXHIBIT B

FORA CONTRACTUAL LIABILITIES



1.	FORA-UCSC Agreement Concerning Funding of Habitat Management Related Expenses on the Fort Ord Natural Reserve (Item 67) as amended by FORA UCSC FONR Extension of Funding (Item 68) – (Obligates FORA To pay $75,000 per year to UCSC.  Agreement to be assigned to party subject to the approval of UCSC if HCP not complete before FORA expiration.)



2.	FORA-County-EG Partners LLC Funding Obligations – provides EG with a land sale credit for certain obligations.  If credit is still operative agreement can be assigned to County with County receiving land sales proceeds and giving EG credit. 



3.	FORA-MCP Reimbursement Agreement (item 73)



4.	Marina Redevelopment Agency, Marina Community Partners and FORA MOA on University Villages Building Removal (item 74)



5.	FORA-City of Marina Reimbursement Agreement for Abrams, Crescent, 8thStreet and Salinas Road  (item 86)– reimbursement of costs up to amount shown in CIP as it may be amended from time to time and only from CFD funds to the extent collected.



6.	FORA-County of Monterey reimbursement agreement for Davis Road Improvements (Item 87) FORA to reimburse County of Monterey for Davis Road in the amount of $9,242,411 but only from CFD fees collected.  FORA to set aside .3669 cents of every Transit/Transportation dollar until full amount collected. 



7.	FORA Reimbursement Agreement Concerning Hwy 68 Operational Improvements (Item 88) – requires FOR A to reimburse TAMC for planning and design costs of $312,205 for Highway 68.  FORA's obligation contingent upon CFD fees being available. 



8.	FORA MCWD Pipeline Reimbursement Agreement – (Item__) FORA to reimburse MCWD up to $6,000,000 toward the AWT Phase 1 and product Water Conveyance Facilities of the RUWAP Recycled Project. FORA has sole discretion as to source of funds. Payment schedule is 

		$1,000,000 in 16-17

$1,600,000 in 17-18	

$1,200,000 to $1,900,000 in 18-19 depending upon real estate market and receipt of land sales and CFD funds

$1,000,000 in 19-20
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WELLINGTON

LAW OFFICES 857 CASS STREET, SUITE D
MONTEREY, CALIFORNIA 93940
TELEPHONE (83]) 373-8733

DEBORAH MALL
ROBERT W. RATHIE FACSIMILE (831) 373-7106

GEORGE C. THACHER attys@wellingtonlaw.com
ROBERT R. WELLINGTON

By email to: board@fora.org

November 8, 2018

The Honorable Ralph Rubio

Chair

Fort Ord Reuse Authority Board of Directors
920 2nd Avenue, Suite A

Marina, CA 93933

Re: City of Marina — Proposed FORA Transition Plan.

Dear Mr. Chair:

Please find attached for immediate distribution to the members of the FORA Board
Resolution 2018-127 of the City Council of the City of Marina, approving and adopting at an
adjourned regular meeting held at 5:00 p.m. this evening a proposed Transition Plan for
consideration of the FORA Board of Directors and directing its transmittal to the Board so that
the proposed Transition Plan might be considered in connection with Item 8.b.1 on the Agenda
for the regular meeting of the FORA Board to be held at 2:00 p.m. tomorrow, Friday, November
9,2018.

Thank you for your courtesy and attention to this matter and please do not hesitate to
contact me should you require anything further in connection with this matter.

Sincerely,

- .} i
'\(/7?” (NKL q.:
Robert R. Wellington

Marina City Attorney

Attach.
RWR:ms

CC3 Mayor & City Council
City Manager
FORA Executive Officer (by email to Michael@fora.org)
FORA Deputy Clerk (by email to Dominique@fora.org)



FORT ORD REUSE AUTHORITY
RESOLUTION NO. 18-xx

A RESOLUTION OF THE GOVERNING BODY OF THE FORT ORD REUSE AUTHORITY
Approving a Transition Plan For Submission to the Monterey County Local Agency Formation
Commission

THIS RESOLUTION is adopted with reference to the following facts and circumstances:

A. The Fort Ord Reuse Authority (“FORA”) was established in 1994 by state legislation
(Government Code sections 67650 and following, the “FORA Act”) and when the member
jurisdictions adopted resolutions favoring the establishment of the authority in accordance
with Government Code section 67656. Government Code section 67658 identifies FORA'’s
purpose as planning for, financing, and managing the transition of the property known as
Fort Ord from military to civilian use.

B. Pursuant to the requirements of Government Code section 67675, FORA adopted
a Fort Ord Reuse Plan (the “Reuse Plan”) on June 13, 1997

C. Government Code section 67700(a) requires that FORA dissolve when eighty
percent (80%) of the base has been developed or reused in a manner consistent with the
Reuse Plan or on June 30, 2020, whichever first occurs.

Government Code section 67700(b) provides as follows:

(1) The Monterey County Local Agency Formation Commission shall provide
for the orderly dissolution of the authority including ensuring that all contracts,
agreements, and pledges to pay or repay money entered into by the authority
are honored and properly administered, and that all assets of the authority are
appropriately transferred.

(2) The board shall approve and submit a transition plan to the Monterey
County Local Agency Formation Commission on or before December 30,
2018, or 18 months before the anticipated inoperability of this title pursuant to
subdivision (a), whichever occurs first. The transition plan shall assign assets
and liabilities, designate responsible successor agencies, and provide a
schedule of remaining obligations. The transition plan shall be approved only
by a majority vote of the board.

BASED ON THE FOREGOING RECITALS AND THE FINDINGS AND
DETERMINATIONS MADE HEREIN, the Board hereby approves the following Transition Plan for
submission to the Monterey County Local Agency Formation Commission (“LAFCO”) on or before
December 30, 2018:

Section 1  Assignment of Assets and Liabilities:

i
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Assets and Disposition Thereof:

FORA'’s principal assets are comprised of the following:

1.1.1 Section 115 Trust: In April 2018, the Board authorized the establishment of a
Section 115 trust and funded the trust with $5,700,000 (which is currently earning returns
at an average annualized rate in excess of 2%). Funds held in the trust may be used only
for purposes of paying FORA's CalPERS unfunded pension liability. At or before FORA’s
dissolution, all funds held in the trust will be applied to the satisfaction or reduction of the
unfunded pension liability under the CalPERS contract. To the extent that funds held in
the trust are insufficient to fully satisfy the unfunded pension liability under the CalPERS
contract, FORA's reserve funds and/or other funds available to FORA shall be applied so
as to fully satisfy the unfunded pension liability under the CalPERS contract (and thereby
assure that FORA’s member jurisdictions and any successor(s) to FORA are not exposed
to liability for any unfunded pension liability relating to the CalPERS contract following
FORA'’s dissolution).

1.1.2 Retirement Reserve Funds: Although not irrevocably committed to use for
retirement purposes and available to meet FORA's other needs, FORA holds funds
identified for retirement reserves in the current approximate aggregate amount of
$1,000,000. Those funds shall be reviewed in 2020, to the extent that the reserve funds
are necessary to fund the CalPERS unfunded pension liability, the funds shall be allocated
to that liability. To the extent that the funds are not necessary for the CalPERS unfunded
pension liability, the funds shall be allocated to funding Habitat Protection.

1.1.3 Litigation Reserve Funds: Although not irrevocably committed to use for litigation
or indemnification purposes and available to meet FORA'’s other needs, FORA holds funds
identified for indemnification of LAFCO and payment of costs related to other litigation in
the current approximate aggregate amount of $300,000. Those funds are intended to
cover the cost of any litigation or indemnification obligation now or still pending immediately
before FORA'’s dissolution. Section 4, herein below directs that FORA staff bring back
information on acquisition of insurance policies to cover post- dissolution litigation costs,
among other costs, and funds set aside may be used to acquire such policy (ies). |If
insurance policies are not obtained, immediately prior to dissolution, FORA will deposit with
LAFCO the litigation reserve funds in an amount to be determined by the Board, to be held
by LAFCO to cover costs related to any litigation pursuant to the LAFCO indemnification
or other litigation costs that remain post dissolution. Upon expiration of the statute of
limitations, as determined by LAFCO, any funds remaining in the reserve shall be allocated
to Habitat Protection. FORA will make all efforts to resolve any pending litigation prior to
its dissolution.

1.1.4 Habitat Funds: It is estimated based on the current rate of collections and earnings
that by June 30, 2020 FORA will hold approximately $21,000,000 in funds dedicated to
habitat conservation. All such funds accumulated before FORA’s dissolution shall be
transferred in the following order of priority. If before FORA’s dissolution a Habitat
Conservation Plan ("HCP”) has been established, all of the habitat conservation funds held
by FORA immediately prior to FORA’s dissolution shall be transferred to the fund
established for implementation of the base-wide Habitat Conservation Plan for Fort Ord. If
no HCP is then in existence, but a joint powers authority has been formed for the
1
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management of Habitat Management Areas within the former Fort Ord, all of the habitat
conservation funds held by FORA immediately prior to FORA’s dissolution shall be
transferred to the fund established for implementation of the base-wide Habitat
Management Plan for Fort Ord. If no HCP or other joint powers authority for the regional
management of Habitat Management Areas within the former Fort Ord is in existence prior
to September 2019, then FORA shall prepare a program to distribute funds as between
jurisdictions responsible for long-term management of the habitat management areas
(HMA). Funds shall be restricted to habitat protection.

1.1.5 Capital Improvement Funds: All CFD Special Taxes not dedicated to Habitat
Protection collected and remaining unexpended immediately prior to FORA'’s dissolution
shall first be directed to completing current in progress construction projects (such as South
Boundary Road) as identified in FORA’s CIP and funding reimbursement agreements
entered into between FORA and jurisdictions related to the completion of CIP projects.
Any CFD Special Taxes collected and remaining unexpended immediately prior to FORA’s
dissolution shall be allocated for Habitat Protection.

1.1.6 Other Funds: All funds in FORA'’s other accounts, petty cash, un-deposited checks,
and other cash equivalents held by FORA immediately prior to FORA's dissolution shall be
applied and distributed according to Section 1.1.5 for funds related to the CFD, land sales
revenues and/or property tax revenues.

1.1.7 ESCA Reimbursement: An estimated approximately $6,800,000 in potential
reimbursement is available for work to be conducted under the ESCA. Unless otherwise
provided in Transition Plan Implementing Agreements entered into by the County of
Monterey and the City of Seaside and approved by FORA, all rights under the ESCA
including any balance of ESCA funds shall be assigned to the County, which shall be
deemed the successor to FORA for the purposes of the ESCA,; provided, however, that the
assignment shall be subject to approval by the Army. In the event that the assignment is
not approved by the Army, then whichever jurisdiction(s) is/are acceptable to the Army
shall become the successor(s) to FORA for the purposes of the ESCA and all rights under
the ESCA shall be deemed assigned to such jurisdiction(s).

1.1.8 Miscellaneous Personal Property: Any of FORA'’s office furniture and equipment,
supplies, and other personal property remaining as of FORA’s dissolution shall be
transferred to the County of Monterey in trust for prompt sale or disposition in accordance
with any applicable rules or requirements for the transfer of surplus property by a California
public entity. Any proceeds from such transfer shall first be directed to any shortfall in
funds available to satisfy liabilities or obligations, including those related to reimbursement
agreements and all remaining funds will be allocated to Habitat Protection.

1.1.9 Real Property: As of the anticipated date of dissolution of FORA, if not all real
property interests owned by FORA will have transferred to the underlying land use
jurisdictions, such real property interests shall be transferred to the appropriate underlying
land use jurisdiction. Each of the applicable jurisdictions shall be responsible for acquiring
any property still held by the Army, including compliance with any federal laws related to
such disposition.

iii
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1.1.10 Insurance Policies: FORA is insured under those policies of insurance referenced
in Exhibit A attached hereto and incorporated by this reference. Except to the extent
specifically provided to the contrary in this Transition Plan in Section 4, FORA shall not
keep any of such policies of insurance in force beyond the date of FORA'’s dissolution.

1.2 Liabilities and Assignment Thereof:

FORA'’s principal liabilities and obligations include the following:

1.2.1 Unfunded Pension Liability under CalPERS Contract: Based on the latest available
communication from CalPERS, FORA'’s unfunded terminated agency liability is anticipated
to range from $7,793,230 to $9,333,172.! FORA staff shall take such action as is
necessary to cause CalPERS to issue an actuarial analysis of FORA’s unfunded
terminated agency liability not less than six (6) months prior to the anticipated dissolution
of FORA. By this Transition Plan FORA commits that if there is a shortfall between the
amount of the actuarial analysis and the amounts in the Section 115 Trust to retire all the
liability FORA shall expend and encumber such additional funds as are necessary to fully
discharge this liability, including without limitation by applying monies on hand in the FORA
accounts. CalPERS is able to enter into a payment plan not to exceed five (5) years to
satisfy such liability.

1.2.2 Habitat Funds: See Section 1.1.4 hereinabove.

1.2.3 ESCA Reimbursement: In order to obtain reimbursement under the ESCA, the work
described therein must be performed. Unless otherwise provided in Transition Plan
Implementing Agreements entered into by the County of Monterey and the City of Seaside
and approved by FORA, all liabilities and obligations under the ESCA shall be assigned to
the County, which shall be deemed the successor to FORA for the purposes of the ESCA,;
provided, however, that the assignment shall be subject to approval by the Army. In the
event that the assignment is not approved by the Army, then whichever jurisdiction(s) is/are
acceptable to the Army shall become the successor(s) to FORA for the purposes of the
ESCA and all liabilities and obligations under the ESCA shall be deemed assigned to such
jurisdiction(s).

1.2.4 Other Contracts and Agreements: Attached as Exhibit B to this Transition Plan are
references to existing contracts to which FORA is a party that create liabilities for FORA
(contract review is still underway to determine which contracts create liabilities and
which contract terminate upon FORA dissolution). Some of these contracts,
documents or commitments may be completed, revised, replaced, or superseded prior to
the dissolution of FORA. FORA staff shall endeavor to keep Exhibit B current and shall
provide quarterly updates to the Board regarding any changes. To the extent that FORA
has assets available, prior to dissolution, FORA shall satisfy the monetary obligations
created by those contracts listed on Exhibit B which include monetary liabilities. If there
are ongoing non-monetary obligations under any of the contracts listed in Exhibit B or if
there are monetary obligations that cannot be met prior to FORA's dissolution, FORA will

1 Note, these amounts do not include approximately $1.6M in payments not yet posted to the CalPERS numbers and will be
refined upon receiving the CalPERS final actuarial analysis.
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work with the contracting parties to discharge the obligations, terminate the contracts or
identify an appropriate assignee and negotiate the terms of an assignment of the
obligations. FORA as of the date of the approval of this Transition Plan shall refrain from
entering into new contractual obligations that are not necessary to the wind down of
FORA's activities.

1.2.5 Late Discovered Iltems: To the extent that any contractual obligation is discovered
during the LAFCO review and/or implementation of this Transition Plan or a Transition Plan
Implementing Agreement, those contractual obligations shall addressed in accordance
with the procedures set forth in Section 1.2.4 above.

Section 2 Obligations

2.1

2.2

Base Reuse Obligations:

FORA adopted a Base Reuse Plan that was designed to guide the reuse of Fort Ord
in a manner that benefitted the region while addressing the resource constraints associated
with redevelopment of the Base. In accordance with the FORA Act and the Master
Resolution, each of the land use jurisdictions was required to amend its general plan and
zoning ordinance to be consistent with the adopted Base Reuse Plan. FORA, in
accordance with the Master Resolution, adopted consistency findings for the jurisdictions'
general plans and zoning ordinance. All of the property transferred from FORA is subject
to a covenant running with the land that requires that the property be developed subject to
the Reuse Plan, the policies and programs of the Fort Ord Reuse Authority, including the
Master Resolution, the applicable general plan and land use ordinances of the local
governmental entity and that the properties comply with CEQA. Additionally, the covenant
requires that development of the property only be allowed to the extent that such
development is consistent with applicable local general plans which have been determined
to be consistent with the Reuse Plan, including the restraints relating to water supplies,
wastewater and solid waste disposal, road capacity, and the availability of infrastructure to
supply these resources and services and does not exceed the constraint limitations
described in the Reuse Plan and the Final Program Environmental Impact Report on the
Reuse Plan. To the extent that the Base Reuse Plan constitutes an obligation of FORA,
the recorded covenants ensure continued compliance with the Base Reuse Plan and the
Final Environmental Impact Report on the Reuse Plan to the extent applicable to a
particular property.

Transportation and Transit Infrastructure:

Each of the jurisdictions shall be responsible for determining the transportation and transit
improvements necessary to serve development taking into consideration the development
contemplated in the Base Reuse Plan. It shall be the responsibility of each jurisdiction to
ensure that all development complies with CEQA and the restraints on development set
forth in the covenants recorded against the property and to work with the other jurisdictions
as necessary to ensure that all jurisdictions contribute their fair share to the cost of regional
improvements. TAMC shall be responsible for the regional transportation improvements
and shall work with the jurisdictions on the assessment and collection of a regional
transportation fee or other revenue generating measure to collect sufficient revenues to
pay for such reginal transportation improvements.
\'
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2.3 Water and Wastewater:

Water and wastewater allocations have been made in accordance with Government Code
Section 67675(c)(5) and the Base Reuse Plan and the Final Environmental Impact Report
for the Base Reuse Plan. The enforcement of the water allocations will continue post
FORA-dissolution in accordance with applicable laws and pursuant to agreements
between the recipients and MCWD, which agreements may include a process for recipients
to transfer allocations subject to the conditions and requirements set forth in such
agreements. In addition, the Board finds that transferring the obligation to finance water
augmentation, water, and wastewater infrastructure to Marina Coast Water District
(“MCWD”) to implement the Reuse Plan is appropriate at FORA's dissolution.

Section 3 CEOQA:

3.1 California Environmental Quality Act:

The Board hereby finds and determines that in adopting this Transition Plan as required by
Government Code section 67700 FORA is addressing the allocation of FORA'’s assets, liabilities
and obligations in advance of FORA'’s ultimate dissolution without (a) amending any contemplated
or approved land uses within the former Fort Ord, (b) abandoning or altering any CEQA Mitigations
required as a part of the adoption of the Reuse Plan, (c) changing the Reuse Plan itself, (all of
which may be collectively referred to herein as the “FORA Program”). Nothing in this Transition
Plan is intended to change any part of the FORA Program that would have any impact on the
environment. To the contrary each of the land use jurisdictions have adopted general plans and
zoning ordinance consistent tithe Base Reuse Plan as evidenced by FOR A's consistency
findings. Additionally, all Fort Ord properties transferred from FORA to the jurisdictions are subject
to a recorded covenant that runs with the land that requires that the properties be developed
subject to the Reuse Plan and compliance with CEQA, including the restraints relating to water
supplies, wastewater and solid waste disposal, road capacity and that development does not
exceed the constraint limitations described in the Reuse Plan and the Final Program
Environmental Impact Report on the Reuse Plan. Following FORA's ultimate dissolution, any
changes to the FORA policies and programs or any part thereof will be made by the respective
land use jurisdiction(s) and any successor(s) to FORA only after full compliance with all applicable
laws, including but not limited to CEQA. Accordingly, the Board hereby finds and determines that
this Transition Plan is not a project under CEQA and/or is exempt as a mere change in the
organization of governmental agencies which does not change the geographical area in which
previously existing powers were exercised.
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Section 4 Insurance:

4.1 Transition Plan Insurance:

FORA staff is directed to explore the availability and cost of a policy of insurance providing
coverage for litigation that may arise against FORA, FORA’s member jurisdictions, and/or LAFCO
in connection with this Transition Plan, the assignments made pursuant hereto, the dissolution of
FORA, or the designation of one or more entities as successor(s) to FORA and to report the
results of such investigation to the Board no later than March 2019. The Board reserves the right
to obtain such an insurance policy if it provides appropriate coverage and is not cost prohibitive
in the judgment of the Board.

4.2 Tail Coverage:

FORA staff is directed to explore the availability and cost of an endorsement, rider, or policy of
insurance extending the reporting period and coverage of existing insurance policies, including
general liability, workers compensation and premises liability insurance for the benefit of FORA’s
member jurisdictions and any successor(s) to FORA and to report the results of such investigation
to the Board no later than March 2019. The Board reserves the right to obtain such an insurance
policy if it provides appropriate coverage and is not cost prohibitive in the judgment of the Board.

Section 5 Transition Plan Agreements:

51 Transition Plan Agreements:

In order to continue to foster regional cooperation and completion of the FORA program, the
Board recommends that the land use jurisdictions enter into a Transition Plan Implementing
Agreement addressing funding for regional impacts and infrastructure related to completion of the
redevelopment of the Base which agreements may include revenue sharing and allocation of
resources for the benefit of the region. The Board strongly encourages all underlying jurisdictions
with future prospective development to form Community Facilities Districts (or adopt substantially
similar replacement funding mechanisms) to replace the revenues which would have been raised
by the FORA adopted CFD Special Taxes. Additionally, the Board encourages member
jurisdictions to include in documents about future projects language which will obligate future
development projects to pay a CFD Special Tax (or substantially equivalent replacement fees).

Section 6. LAFCO Review:

If LAFCO finds that this Transition Plan does not provide adequate guidance to LAFCO regarding
assignment of FORA’s assets and liabilities, designation of responsible successor agencies, or
identification of remaining obligations in keeping with the requirements of Government Code
section 67700, the Board requests that LAFCO return the Transition Plan with LAFCQO’s identified
deficiencies at the earliest possible time (to enable possible further consideration and action by
the Board).

NOW THEREFOR, THE BOARD HEREBY RESOLVES AS FOLLOWS:

VII
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1. Asoutlined above, this Resolution and its provisions constitute the Transition Plan required by
Government Code section 67700(b); and shall be updated by December 30, 2019 following
completion of a facilitated process to address outstanding issues, and

2. The Board hereby makes all assignments in accordance with Government Code section
67700(b) and

3. The Board hereby directs the Executive Officer to submit this Transition Plan to LAFCO and
execute all LAFCO required documents and pay all LAFCO required processing fees; and

4. The Board further directs the Executive Officer, or his designee, to hire a facilitator consultant
to assist the jurisdictions in creating and negotiating Transition Plan Agreements or other inter-
agency regional agreements to implement the requirements of this Transition Plan. The
facilitator consultant may also assist FORA in agreements for the disposition of its obligations
to named entities or implementing the terms and conditions of this Transition Plan. The
Executive Officer is directed to report progress on or before January 1, 2019 and return in
March 2019 and on a quarterly basis thereafter, as directed by the FORA Board at its meeting
on October 29, 2018. The Executive Officer shall compile a list of such additional actions
necessary to implement this Transition Plan.

Upon motion by Board member ---- seconded by Board member ---- the foregoing Resolution was
passed on this day of November, 2018, by the following vote:

AYES:

NOES:

ABSTENTIONS:

ABSENT:

Mayor Ralph Rubio, Chair
ATTEST:

Michael A. Houlemard, Jr., Clerk

viii
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GLOSSARY
“Army” means the United States Army.

“Board” means the governing board of the Fort Ord Reuse Authority, as specified in Government
Code section 67660.

“CalPERS” means the California Public Employees’ Retirement System.

“CEQA” means the California Environmental Quality Act, as amended to date (Public Resources
Code section 21000 and following).

“CFD” means a Community Facilities District within the former Fort Ord formed pursuant to the
Mello-Roos Community Facilities Act of 1982, as amended to date (Government Code section
53321 and following).

“CFD Special Taxes” means the special taxes collected through the Community Facilities District
on properties to be developed within the former Fort Ord.

“CIP” means a Capital Improvement Program adopted by the Fort Ord Reuse Authority.

“ESCA” means the Environmental Services Cooperative Agreement entered into between the
United States Army and the Fort Ord Reuse Authority, as amended to date.

“FORA” means the Fort Ord Reuse Authority.

“FORA Act” means, collectively, SB 899 and AB 1600 adopted in 1994 and amended in 2012, as
codified at (i) Government Code Title 7.85, Chapters 1 through 7, commencing with Section
67650, and (ii) selected provisions of the California Redevelopment Law, including Health and
Safety Code Sections 33492 et seq. and 33492.70 et seq.

“FORA Program” has the meaning given in Section 3.1.

“Fort Ord,” including references to the territory or area of Fort Ord or the former Fort Ord, means
the geographical area described in the document entitled “Description of the Fort Ord Military
Reservation Including Portion of the Monterey City Lands Tract No. 1, the Saucito, Laguna Seca,
El Chamisal, EI Toro and Noche Buena Ranchos, the James Bardin Partition of 1880 and
Townships 14 South, Ranges 1 and 2 East and Townships 15 South, Ranges 2 and 3 East, M.D.B.
and M. Monterey County, California,” prepared by Bestor Engineers, Inc., and delivered to the
Sacramento District Corps of Engineers on April 11, 1994 or the military base formerly located on
such land, as the context requires.

“HCP” means Habitat Conservation Plan

“LAFCO” means the Monterey County Local Agency Formation Commission.

661\01\2469836.4



“Master Resolution” means the collection of administrative rules and regulations adopted by
FORA under the Authority Act, as amended. For your convenience link 5 on Exhibit B, is the most
recent Master Resolution.

“MCWD” means the Marina Cost Water District.

“Transition Plan Implementing Agreements” means the agreements contemplated to be entered
into with the land use jurisdictions to implement the provisions of the Transition Plan.
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EXHIBIT A
FOR A LIST OF CONTRACTS
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EXHIBIT B
FORA CONTRACTUAL LIABILITIES

1. FORA-UCSC Agreement Concerning Funding of Habitat Management Related Expenses
on the Fort Ord Natural Reserve (Item 67) as amended by FORA UCSC FONR Extension of
Funding (Item 68) — (Obligates FORA To pay $75,000 per year to UCSC. Agreement to be
assigned to party subject to the approval of UCSC if HCP not complete before FORA
expiration.)

2. FORA-County-EG Partners LLC Funding Obligations — provides EG with a land sale
credit for certain obligations. If credit is still operative agreement can be assigned to County
with County receiving land sales proceeds and giving EG credit.

3. FORA-MCP Reimbursement Agreement (item 73)

4, Marina Redevelopment Agency, Marina Community Partners and FORA MOA on
University Villages Building Removal (item 74)

5. FORA-City of Marina Reimbursement Agreement for Abrams, Crescent, 8thStreet and
Salinas Road (item 86)— reimbursement of costs up to amount shown in CIP as it may be
amended from time to time and only from CFD funds to the extent collected.

6. FORA-County of Monterey reimbursement agreement for Davis Road Improvements
(Item 87) FORA to reimburse County of Monterey for Davis Road in the amount of $9,242,411
but only from CFD fees collected. FORA to set aside .3669 cents of every
Transit/Transportation dollar until full amount collected.

7. FORA Reimbursement Agreement Concerning Hwy 68 Operational Improvements (ltem
88) — requires FOR A to reimburse TAMC for planning and design costs of $312,205 for
Highway 68. FORA's obligation contingent upon CFD fees being available.

8. FORA MCWD Pipeline Reimbursement Agreement — (Item__) FORA to reimburse
MCWD up to $6,000,000 toward the AWT Phase 1 and product Water Conveyance Facilities of
the RUWAP Recycled Project. FORA has sole discretion as to source of funds. Payment
schedule is

$1,000,000 in 16-17

$1,600,000 in 17-18

$1,200,000 to $1,900,000 in 18-19 depending upon real estate market and receipt

of land sales and CFD funds
$1,000,000 in 19-20

Xii
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RESOLUTION NQO. 2018-127

A RESOLUTION OF THE CITY COUNCIL OF THE CITY OF MARINA
APPROVING A PROPOSED TRANSITION PLAN FOR THE FORT ORD
REUSE AUTHORITY AND DIRECTING THAT THIS RESOLUTION AND THE
TRANSITION PLAN BE TRANSMITTED TO THE BOARD OF DIRECTORS OF
THE FORT ORD REUSE AUTHORTY

-000-

WHEREAS. the City Council of the City of Marina this date received. reviewed and approved a
proposed Transition Plan for consideration by the Board of Directors of the Fort Ord Reuse
Authority (FORA) attached hereto as Exhibit A: and

WHEREAS. the City Council directed that a copy of this Resolution and the proposed
Transition Plan be transmitted to the FORA Board of Directors for its consideration in
connection with [tem 8.b.1 on the Board™s agenda for its regular meeting on November 6. 2018,
to consider the approval of a Transition Plan Resolution.

NOW, THEREFORE IT BE RESOLVED that the City Council of the City of Marina does
hereby:

. Approve and adopt and the proposed Transition Plan set forth in the attached Exhibit AL

2. Direct that a copy of this Resolution 2018-127 and the proposed Transition Plan be
transmitted forthwith to the FORA Board Chair for the immediate attention of the FORA
Board of Directors.

PASSED AND ADOPTED by the City Council of the City of Marina at an Adjourned Regular
City Council Meeting duly held on this 8" day of November 2018 by the following vote:

AYES. COUNCIL MEMBERS: Amadeo, Morton. G'Connell. Brown. Delgado
NOLES., COUNCIL MEMBERS: None

ABSENT. COUNCIL MEMBERS: None

ABSTAIN. COUNCIL MEMBERS: None

) o
e _z[/%% / g

C ~ “Bruet (_.'.ﬁlj.ékgado. Mayor

. Rathie

Attorney for the City of Marina
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From: Ron Chesshire

To: FORA Board; Michael Houlemard; Sheri Damon; Robert Norris

Cc: Andy Hartmann; John Papa; Steve MacArthur; Rod Smalley; Jolene E. Kramer; Uzzle Tony; dchesshire@nccrc.org
Subject: Item 7e today"s agenda - Prevailing Wage Status Report

Date: Friday, November 09, 2018 11:27:54 AM

FORA BD and Staff - It's a beautiful day and it's the wife's birthday therefore | will not be in
attendance to comment on item 7e or anything else. But, will let you know that Ms. Damon's
expertise and time could be used in a much better fashion if she didn't have to write a report
in which the information is very incomplete. If there are no numbers coming in from the East
Garrison Project in the County and all projects in Marina the report is not worth the paper it
was printed on. This continues to be a problem and | and we at the Council are at a loss as to
why these reports are issued if they are not accurate and portraying a true picture of what is
really taking place. Have a great meeting.

https://www.fora.org/Board/2018/Packet/110918BrdPacket.pdf?
utm_source=FORA+Master+Email+List&utm_campaign=2f19352c9f-
EMAIL_CAMPAIGN_2017 09 07 _COPY_01&utm_ medium=email&utm_term=0 a43339736b-
2f19352¢9f-199792473

In Solidarity,

Ron Chesshire

Monterey/Santa Cruz Counties Building & Construction Trades Council
10300 Merritt Street

Castroville, CA 95012

(831) 869-3073

ron@mscbctc.com
www.MSCBCTC.com
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From: Molly Erickson

To: EORA Board; Dominigue Davis; Michael Houlemard

Subject: Keep Fort Ord Wild letter to FORA board on FORA transition plan
Date: Friday, November 09, 2018 12:10:32 PM

Attachments: 18.11.08.FORA.BOD.lItr.to.transition.ppp.pdf

Chair Rubio and FORA board members: Please see attached letter from
Keep Fort Ord Wild. Thank you.

Ms. Davis and Mr. Houlemard: please confirm receipt of this letter and the
distribution to the Board. Thank you.

Regards,

Molly Erickson

STAMP | ERICKSON

479 Pacific Street, Suite One
Monterey, CA 93940

tel: 831-373-1214, x14

NOTE FROM FORA: THE ATTACHMENT
ARRIVED AS PASSWORD PROTECTED
AND CANNOT BE ATTACHED TO THIS
PDF FILE.
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Michael W. Stamp STAMP | ER|CKSON 479 Pacific Street, Suite One

Molly Erickson Monterey, California 93940
Attorneys at Law T: (831) 373-1214

November 8, 2018

Via Email

Ralph Rubio, Chair
Board of Directors

Fort Ord Reuse Authority
Marina CA

Subject: November 9 agenda item 8b, proposed resolution / transition plan
Dear Chair Rubio and member of the Board of Directors:

This office represents Keep Fort Ord Wild, which reiterates each and every of its
objections stated in its letter of October 29, 2018.

Keep Fort Ord Wild reminds you of KFOW’s past comments provided to FORA on
the FORA actions with regard to the Reuse Plan, the Reuse Plan EIR, CEQA mitigations,
and consistency determinations, including but not limited to the KFOW letters and
evidence submitted to FORA on September 28, 2018, March 9, 2018, December 7,
2017, April 7, 2017, December 22, 2016, July 1, 2016, February 13, 2014, March 6,
2013, and March 12, 2013.

Concerns about the inadequacy of the proposed plan and the CEQA analysis.

The proposed transition plan fails to manage all of the assets and liabilities. FORA
has not complied with the minimum requirements for dissolving itself or transitioning. By
analogy, when California stock corporations dissolve they must declare as to the status
of known debts and liabilities. Here, FORA has not adequately provided for the known
debts and liabilities in full or as far as its assets permit by their assumption. FORA has
failed to provide is a description of the provisions made and the name and address of the
corporation or government agency that has assumed or guaranteed the obligation.

Had FORA diligently worked on a transition plan for the last three years, since the
last extension, FORA could have consulted with the jurisdictions and come to agreements
with them and had the plan well in hand. FORA did not do that. Now there is no time to
do it due to FORA'’s delay and refusal to do the necessary work that FORA has known
about for years.

The Fort Ord Reuse Plan is the plan for the future use of Fort Ord adopted
pursuant to Section 67675. That future use will continue after FORA sunsets. The plan
is still viable. The Reuse Plan is the official local plan for the reuse of the base for all
public purposes, including all discussions with the Army and other federal agencies, and
for purposes of planning, design, and funding by all state agencies. FORA Must not
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abandon the Reuse Plan when FORA sunsets, as the FORA transition plan appears to
propose. The approach that FORA proposes is illegal and fraught with foreseeable
problems. FORA has admitted that many of the policies and mitigations have not yet
been adopted and implemented. Itis, as the Legislature directed, the plan for the reuse
of Fort Ord. Thus, FORA should ensure that the Reuse Plan and its EIR are binding on
all Fort Ord land, and FORA should assign to each land use jurisdiction all applicable
programs, policies and mitigations, with specificity, and the land use jurisdiction must
accept all of the assignments. The public should be able to review and comment on the
proposed specific assignments because the public can then assist FORA by providing
comments as to accidental omissions, accidental inclusions, misstatements and other
errors. The process is already filled with errors, as shown by the Reassessment Report.
Most of those errors have not been corrected. That is the only that the mission can
continue — the reuse of Fort Ord in compliance with the mandated Reuse Plan and its
adopted CEQA review. FORA has failed to carry out and complete that mission. That is
not a reason to abandon the mission now. But that is what FORA's transition plan
proposes. FORA has not proposed to ensure that the Reuse Plan stay in effect after
FORA transitions. FORA has not proposed to ensure that the Reuse Plan would be
effectively enforced by any particular entity. FORA still has not identified with specificity
what is considers a “mitigation” and how it would be enforceable in FORA’s absence.
This is a critical issue because of the multiple and inconsistent ways that FORA uses the
word “mitigation.”

The resolution states that the Master Resolution will be recorded but FORA fails
to explain the purpose of the proposed recording, what FORA thinks the recording would
do, and the basis for FORA's position. Please explain.

KFOW disagrees with the conclusory statement in the draft resolution that “FORA
has committed and is obligated by the FORA Act, the Reuse Plan, and/or the California
Environmental Quality Act (“CEQA”) to implement the Base-wide Mitigation Measures
and incur the Base-wide Costs.” The Act, the Reuse Plan and CEQA do not require the
actions that FORA has defined as “Base-wide Mitigation Measures” and “Base-wide
Costs.” Many of those items are not mandatory and FORA has no obligation to proceed
with them.

KFOW and others have challenged the FORA notion that the FORA CIP is a
requirement that must be implemented and developed. Instead, they are projects and
costs that FORA voluntarily took on, and which FORA is not required to complete or pay
for. One example is the South Boundary Road project that is not in the Reuse Plan or
the EIR. The South Boundary Road project that FORA proposed within the last ten
years and now FORA states incorrectly that it is a mandatory project. The lack of need
or requirement for these voluntary projects shows the lack of basis for FORA'’s claims.
The circumstances are that Fort Ord development is far behind what was expected in
1997 Reuse Plan and the development that has occurred has gone in a different
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direction, and the economy and circumstances have materially changed. Thus, all the
massive public works projects that FORA claims are “necessary” are neither necessary
nor wise. The attempt in the Transition Plan to require each jurisdiction “to include all
mitigations in its Capital Improvement Program “makes no sense. First, it is not clear
what FORA means by “mitigations” in this sentence. It is not defined and in any event
the jurisdictions and FORA have many different and inconsistent interpretations of the
word “mitigations.” Second, many mitigations are not capital improvements. Third,
nothing requires the jurisdictions to implement and fund the items that are thereby placed
in their capital improvement programs.

The Waltner letter released yesterday does not address many of the key issues
and is inaccurate in others. KFOW joins the comments of LandWatch with regard to the
Waltner letter, and makes additional comments here.

The Waltner memo argues that “the transition plan, by its terms, makes no
changes to the Base Reuse Plan.” The argument fails. The transition plan does not
expressly keep the Reuse Plan and ensure that it will continue to be enforced and its
mitigations and protections will continue, and thus allows the Reuse Plan to become
ineffective. That is a change to the Reuse Plan. The Waltner letter fails to address
numerous foreseeable situations. For example, a land use jurisdiction that has not
adopted a Reuse Plan EIR mitigation, or has not adopted a Reuse Plan policy or
program, could continue not to adopt the mitigation, policy or program. The significant
guestion remains whether that is an action subject to CEQA if the Reuse Plan has been
allowed to go away. If a land use jurisdiction considers a project on Fort Ord that would
have been subject to the mitigation, policy or program, but is not subject to it because
the jurisdiction failed to adopt it, there is a significant question as to what remedies are
available to the other jurisdictions and KFOW if the Reuse Plan is no longer in place.

The Waltner letter states that the Reuse Plan and its EIR “will continue to
constrain local land use actions, albeit not always precisely in the ways that currently
apply.” FORA has not explained how the Reuse Plan and its EIR will continue to
constrain local land use actions, and in what ways. FORA admits that the constraints will
changed, and FORA has refused to explain how they will change. That is not transparent
and not in the public interest.

The Waltner letter refers to the Sierra Club v. FORA settlement, and makes a
claim that “many of these constraints were recorded as deed restrictions and may
continue as covenants running with the land.” Please explain by the Waltner letter
confusingly combines the Reuse Plan EIR and its EIR with the Sierra Club settlement,
which constraints Waltner refers to, and the conditions that control whether the recorded
constraints will continue.
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The Waltner letter takes a cramped and overly narrow view of the action.
FORA'’s consultant Waltner focuses solely on the “situation where a public agency will
dissolve without a designated successor. Viewed from that perspective, the events here
mean that, once dissolved, FORA will never again have any effect on the environment.”
That view does not consider the whole of the action as required by CEQA. The whole of
the action includes FORA’s abandonment of the Reuse Plan policies and procedures and
the EIR mitigations, and the enforcement and implementation thereof. Viewed from that
perspective, FORA, once dissolved, will never again be able to protect the environment
through its adopted programs, policies and mitigations that were designed to protect the
environment. And FORA proposes no other entity to take over those roles. That is a
change to the existing baseline and that would affect the environment.

KFOW notes that the Waltner letter was first received by FORA yesterday, only
two days before the FORA Board is scheduled to vote on the transition plan. It seems
unlikely that the FORA Board members will be able to give the Waltner letter or the
comments on it the attention they deserve in the short amount of time available. These
are very important issues and should be given the time they require.

The oak woodlands mitigation still has not been implemented. The County and
Seaside have not adopted the mitigation into their plans that FORA has deemed
consistent. If the Reuse Plan goes away, it is foreseeable that the County and Seaside
will abandon any pretense and implementing the mitigation.

The Transition Plan should unambiguously (1) state the status of the Reuse Plan
going forward, after FORA sunsets, and (2) identify the agency that will be responsible
for enforcing the Reuse Plan and its programs, policies, and its CEQA mitigations, after
FORA sunsets. These are existing powers of FORA that FORA has not identified and
listed on the schedules and assigned to responsible agencies.

CEQA requires implementation of the Reuse Plan programs, policies and
mitigations, and FORA has not taken steps to ensure that implementation. These are
“remaining obligations” of FORA that FORA is required to assign and has not assigned.
Abandonment of the many approved Reuse Plan programs, policies and mitigations is a
project subject to CEQA.

KFOW repeats its significant concern that the proposed transition plan fails to
honor and plan for the proper administration of all contracts and agreements entered into
by FORA, as KFOW and others have described.

The proposed transition plan says that “no jurisdiction having land use jurisdiction
over or holding property within any portion of the former Fort Ord shall be entitled to
receive any portion of any proportional distribution of assets or proceeds unless such
jurisdiction has entered into a Transition Plan Implementing Agreement approved by
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FORA.” The plan does not address what happens with the funds if the jurisdiction has
not entered into an agreement as described, by what process, who decides, and with
what remedy.

The proposed transition plan demonstrates its assumption that the FORA Act will
be repealed. The assumption is not explained and the basis for the assumption is not
provided. The assumption does not make sense. Please explain it.

The proposed transition plan states that Marina Coast Water District “may” take
action to enforce the water allocations but is not required to. The discretionary
enforcement of mandatory water mitigations would be a material change in the approach
to water allocations, which are strictly stated in the Reuse Plan policies and programs
and Reuse Plan EIR mitigations. The proposed plan also would allow jurisdictions to
“alter their water allocations as identified in the Implementation Agreements . . by written
agreement with other jurisdictions. Upon its receipt of such an agreement altering the
water allocations as between two or more jurisdictions, MCWD shall honor the
agreement as though it was the allocation set forth in the Implementation Agreements.”
This approach would violate the Reuse Plan policies and the Reuse Plan CEQA
mitigations. It also would require Marina Coast to take action in violation of CEQA
because it would be a precommitment by Marina Coast to “honor” the agreements of
jurisdictions regardless of the actual wet water available, regardless of the environmental
impacts of the “agreement,” and regardless of the circumstances and terms of the
environment, other development the agreement, and other material factors.

The proposed transition plan states that each land use jurisdiction gets a single
vote on future litigation, even if the challenged decision is for a project that is solely within
the County’s jurisdiction, the County would get only one vote. That would mean that the
cities of Del Rey Oaks (pop. 1687), Monterey (pop. 28,700), and Seaside (pop. 34,150)
could outvote Marina (pop. 22,147) and the County (total pop. 437,900). Or Seaside,

Del Rey Oaks and Marina could outvote the County and the city of Monterey.

The proposed transition plan does not state who and how the implementing
agreements would be enforced after FORA sunsets, and how, and on what basis.

FORA proposes to abandon the Regional Urban Design Guidelines (RUDG). The
transition plan makes no mention of the RUDG. The 1997 Reuse Plan required the
guidelines. For approximately 18 years, FORA delayed in preparing and adopting the
RUDG. The 2012 Reassessment Report identified the omission. After a few years,
great expense and commitment of resources, FORA finally adopted the RUDG in 2016.
Now FORA proposes to abandon the RUDG. There is no requirement that the land use
jurisdictions honor the RUDG, and the jurisdictions’ representatives, including the mayors
of Del Rey Oaks and Seaside, have clearly stated their positions that the RUDG are
optional and are not mandatory.
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The transition plan proposal regarding the superior court is not enforceable.
FORA has no authority to tell the court what to do, and there is no evidence that the
court has agreed to it. We appreciate the effort to make some funding available for
litigation costs, but the amount proposed are not adequate to cover FORA counsel and
potential attorney fee orders against FORA. The liability of future attorney fee awards
against FORA has not been adequate addressed and do not provide assurance to future
litigants and the jurisdictions as to who is the responsible.

As your senior staff has stated, FORA was created because of the parochial
views of disparate communities, each of which considered its own concerns in a vacuum.
Sadly, the FORA board members have continued that behavior — each jurisdiction
considers its own concerns in a parochial manner, which has led to many of FORA'’s
failures. This was demonstrated recently when a City of Marina representative on the
FORA board questioned a project that was partially in Del Rey Oaks with regard to
specific legal compliance. The Del Rey Oaks representative, Mayor Jerry Edelen,
attacked the Marina representative and essentially said he voted for Marina’s projects
and he expects Marina to vote for his city’s projects. He did not address the legal
compliance issues.

KFOW reminds you of the FORA Board meeting agenda and packet for
November 2016 regarding the Del Rey Oaks RV Park resort. The Board packet and
staff report did not discuss the fact that the Reuse Plan includes mitigations with which
Del Rey Oaks must comply. Instead, Del Rey Oaks and FORA call the Reuse Plan a
"framework for development"”. In other words, the actions of Del Rey Oaks and FORA
show that they want Del Rey Oaks to have the benefit, without the burden of the required
mitigations. The board materials for the agenda item on Del Rey Oaks RV Park project
omit the fact that Del Rey Oaks has mitigation requirements. The FORA staff report
recites that the RV park would d implement Del Rey Oaks General Plan policies "and
FORA consistency criteria.” The FORA determination failed to address the Reuse Plan
policies, programs and mitigations, as required. In fact, Del Rey Oaks has not complied
with the Reuse Plan policies applicable to the land it has received or will receive. The
jurisdictions’ general plans applicable to the territory of Fort Ord are intended to be fully
in conformity with the Reuse Plan. Instead, FORA has a pattern and practice of applying
a much lower and incorrect standard of substantial evidence. FORA also has a pattern
and practice of failing to require the county and cities to timely implement their zoning and
other implementing actions.

FORA continues to plow forward with the huge new Eastside Parkway road
project, which is a version of the project that is not in the Reuse Plan. The Eastside
Parkway project will be extremely expensive and require expensive and detailed
mitigations. FORA will not be around to build it or mitigate it. The County has not
agreed to take on the burden. FORA now says the Reuse Plan will go away when
FORA goes away. Please state publicly if that is not the case. The abandonment of the
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Reuse Plan would dissolve the framework and obligations that FORA is currently insisting
must be performed. FORA'’s approach makes no sense. There is no reason for FORA
to insist that the project must be built because it is in the Reuse Plan if the Plan is to be
abandoned, and FORA'’s approach would take only the benefits of the Reuse Plan (with
a heavy emphasis on public works projects!) and at the same time would ignore the
burdens of the Reuse Plan such as mitigations and environmentally protective policies
and programs.

FORA has failed to estimate the heavy financial costs, in 2018 dollars, of passing
on or assigning the “obligations” to successor agencies. FORA has estimated the cost
of construction of the FORA CIP projects in a spreadsheet every year but FORA has not
included the estimated and actual costs of the CEQA mitigations for each development
project. The unspecified costs are likely to become another reason why the jurisdictions
would balk at taking over the “obligations,” especially so late in the process. This result
is foreseeable, because jurisdictions — as we have seen recently with the County,
Seaside, Del Rey Oaks — regularly have budget challenges, and the jurisdictions are
likely to use their budgets as a reason for not proceeding as the transition plan appears
to assume.

For each and every of the reasons described in KFOW letters and the concerns
stated by others, the proposed transition plan would result in direct or indirect physical
changes in the environment, and the plan does not fit within any CEQA exemption.

Inadequate notice.

FORA cannot proceed with action on the transition plan until FORA first makes a
CEQA determination. The Board cannot find that the action is exempt from CEQA
because there is no evidence that FORA provided the public notice required by Master
Resolution section 8.03.060, “PUBLIC NOTICE OF ENVIRONMENTAL DECISION”:

“Notice of decisions to prepare an environmental impact
report, negative declaration, or project exemption shall be
given to all organizations and individuals who have previously
requested such notice. Notice shall also be given by
publication one time in a newspaper of general circulation in
Monterey County.”

Please provide to me as soon as possible the evidence that FORA provided this
prior notice. The Master Resolution controls here, because it states that “Where
conflicts exist between this Article [Master Resolution] and State [CEQA] Guidelines, the
State Guidelines shall prevail except where this Article is more restrictive.” Absent
proper notice under the Master Resolution, FORA cannot even proceed with a first vote
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on this item, because the first vote would be invalid and void. FORA has not responded
to this request that | made on October 29, and | ask it again here.

Proposed resolution is subject to second vote requirement.

Master Resolution section 2.02.040(b) states that “A resolution, ordinance, or
other action of the Board will not be approved or adopted sooner than 72 hours after its
introduction, unless approved by unanimous vote of all members present at the time of
consideration.” This requirement applies to the action on the transition plan, which is the
first time the board will vote on the plan.

These are important rules adopted in the interest of fair public process and
justice. Before you act today, each of you should consider that “The provisions of this
Master Resolution and all proceedings under this Master Resolution are to be construed
S0 as to give effect to the objectives of the Authority Act, this Master Resolution, and the
promotion of justice” (Master Resolution, § 1.01.100(f)) and “This chapter contains the
minimum requirements of the protection of the public convenience, safety, health, and
general welfare” (Master Resolution, § 1.01.100(a)).

Applicable law

FORA continues to claim in its most recent documents that Government Code
section 56886 applies to the FORA transition despite the statement by LAFCO that
Government Code section 56886 does not apply. FORA has not explained its position in
light of the LAFCO statements.

Further and additional problems with the latest version of the proposed resolution.

The FORA approach to making consistency determinations has been incomplete
and resulted in the failure of jurisdictions to adopt Reuse Plan policies and Reuse Plan
CEQA mitigations. A December 19, 2000 FORA memo documents the approach taken
by FORA to consistency determinations.

It is not required that a jurisdiction submit a word for word
restatement of the Reuse Plan. It is recognized that over
time, some land uses and densities will need to be adjusted in
order to respond to market and bureaucratic realities. The
standard provided then, is that of substantial compliance
between the Reuse Plan and submitted document. The
manner in which substantial compliance might be
demonstrated is more flexible than a verbatim restating of the
Reuse Plan, but would need to be backed up with substantial
evidence read into the record, and with findings made relative
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to the evidence presented. Credible evidence, submitted on
the record, that a proposed adjustment to land uses or
densities included in the Reuse Plan will not cause any
cumulative increase in traffic or other impacts noted in the
Reuse Plan, or lessen the mitigations for those impacts,
would serve.

Thus, FORA has been using the wrong standard since 2000. FORA has been
using substantial evidence — really, any bit of reliable evidence — to support a FORA
finding of consistency for plans and projects. In reality those plans do not reflect the
mitigations and policies required by the Reuse Plan. The problem stems from FORA”s
fundamental failure to implement the Reuse Plan policies and CEQA mitigations and
FORA'’s failure to follow its own Master Resolution . FORA"s actions on consistency
determinations also have violated the FORA Master Resolution requirement that states
as follows: “Prior to approving any development entitlements, each land use agency shall
act to protect natural resources and open spaces on Fort Ord Territory by including the
open space and conservation policies and programs of the Reuse Plan, applicable to the
land use agency, into their respective general, area, and specific plans.” The land use
agencies have not adopted the applicable open space and conservation policies into their
respective plans, and the FORA acts as to consistency have been improper and
inconsistent with the FORA Master Resolution. Section 8.02.010 require the Board to
disapprove of a consistency finding in specific situations, but the Board has ignored the
requirements and instead turned the standard on its head.

The December 19, 2000 memo inaccurately claims that Seaside and Del Rey
Oaks have “substantially” adopted the Reuse Plan (and Habitat Management Plan) word
for word or incorporate it into their own plans done in the past. The claim is inaccurate.
Seaside and Del Rey Oaks have not substantially adopted or incorporated verbatim all
applicable requirements of the Reuse Plan into their own general plan and zoning codes.
To the contrary, Seaside has not adopted many of the required Reuse Plan policies and
CEQA mitigations, as shown in the Reassessment Report and in comments to FORA,
and Del Rey Oaks also has failed, as shown in the FORA records.

Examples of Mitigations and Policies that Land Use Jurisdictions
Have Not Adopted as Required

The cities of Del Rey Oaks and Monterey have not adopted the following
requirements as stated in the Reuse Plan EIR documents and that are applicable to the
land designated to those cities:

Page 4-202. Amend Program A-8.2 to read as follows: "The County
shall require installation of appropriate firebreaks and barriers
sufficient to prevent unauthorized vehicle access along the border of
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Polygon 31a and 31b. A fuel break maintaining the existing tree
canopy (i.e., shaded fuel break) shall be located within a five acre
primary buffer zone on the western edge of Polygon 31b. No
buildings or roadways will be allowed in this buffer zone with the
exception of picnic areas. trailheads. interpretive signs. drainage
facilities. and park district parking. Firebreaks should be designed to
protect structures in Polygon 31b from potential wildfires in Polygon
31a. Barriers shall shottd be designed to prohibit unauthorized
access into Polygon 3la." [341-34]

Page 4-204. Amend Program C-2.1 to read as follows:

"Program C-2.2: The County shall encetrage cluster ing-of
development wherever possible so that contiguous stands of oak
trees can be maintained in the non-developed natural land areas."
[328-2]

Page 4-134. Amend Biological Resources Program A-8.1 to read as
follows:

"The County shall prohibit development in Polygons 31b, 29a. 29b.
29c. 29d. 29e and 25 from discharging storm water or other water
into the ephemeral drainage that feeds into the Frog Pond." [341-24]

Page 4-134. Amend Program A-8.2 to read as follows:

"The County shall ... along the border of Polygons 31a and 31b. A
fuel break maintaining the existing tree canopy (i.e .. shaded fuel
break) shall be located within a five acre primary buffer zone on the
western edge of Polygon 31b. No buildings or roadways will be
allowed in this buffer zone with the exception of picnic areas.
trailheads. interpretive signs. drainage facilities. and park district
parking. Firebreaks should be designed to protect structures in
Polygon 31b from potential wildfires in Polygon 31a. Barriers shall
shoetd be designed to prohibit unauthorized access into Polygon
3la." [341-34]

Page 4-135. Add the following mitigation measure to impact #1.
"Mitigation: Because of the unique character of Fort Ord flora, the
County shall use native plants from on-site stock shall be used in all
landscaping except for turf areas. This is especially important with
popular cultivars such as manzanita and ceanothus that could
hybridize with the rare natives. All cultivars shall be obtained from
stock originating on Fort Ord". [298-3]
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The County and Del Rey Oaks (which took some land that had been designated
for the County) have not adopted the following programs and policies applicable to the
land in their respective jurisdictions, and Del Rey Oaks has approved large projects (the
resort, the RV park) and has not applied these required mitigations to them:

Program C-2.1: The County shall eneotrage-clustering of
development wherever possible so that contiguous stands of oak
trees can be maintained in the non-developed natural land areas.

Program C-2.2: The County shall apply eeftaift restrictions for the
preservation of oak and other protected trees in accordance with
Chapter 16.60 of Title 16 of the Monterey County Code (Ordinance
3420). Except as follows: No oak or madrone trees removed [sic]

Program C-2.3: The County shall require the use of oaks and
other native plant species for project landscaping. To that
end, the County shall collectiert and propagateiefir-ef acorns
and other plant material from former Fort Ord oak woodlands
to be used for restoration areas or as landscape material.

Program C-2.5: The County shall require that paving within the
dripline of preserved oak trees be avoided wherever possible. To
minimize paving impacts, the surfaces around tree trunks shall
shoettd be mulched, paving materials shall shetid be used that are
permeable to water, aeration vents shall shettd be installed in
impervious pavement, and root zone excavation shall shettd be
avoided. [328-2]

Impact 1 addressed the FORA Reuse Plan project’s vast impacts on biological
resources.

1. Impact: Loss of Sensitive Species and Habitats Addressed in the
Habitat Management Plan (HMP)

The proposed project would result in the loss of up to approximately
2,333 acres of maritime chaparral, zero acres of native coastal
strand, two acres of dune scrub, and the potential loss of
special-status species associated with these habitats.

Comment letter 298 from the Sierra Club included this comment: “Because of the
unique character of flora of Fort Ord as well as the need to conserve water, native plants
from on-site stock should be used in exterior landscaping, and cultivars or manzanita and
ceanothus that could hybridize with the rare natives must not be planted. Any annual
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wildflower plantings should be from seeds collected on sire. not from commercial
wildflower mixes. Bermuda. Kikuyu. and Ehrhana grasses must not be used.”

In response, the Final EIR made the following change to the Reuse Plan:

Final EIR Page 4-135. Add the following mitigation measure to
impact #1.

"Mitigation: Because of the unique character of Fort Ord flora, the
County shall use native plants from on-site stock shall be used in all
landscaping except for turf areas. This is especially important with
popular cultivars such as manzanita and ceanothus that could
hybridize with the rare natives. All cultivars shall be obtained from
stock originating on Fort Ord". [298-3]

The cities and county have not adopted this mitigation measure as required, and
FORA has not required its implementation. There are many other examples of similar
omissions and failures with regard to the Reuse Plan and its EIR requirements.

The Reuse Plan places limitations on development due to the limited water supply
availability. For example, under the Reuse Plan FORA must find that a project can be
served by land use jurisdiction’s allocation or FORA is required to determine project is
not consistent with Reuse Plan. This responsibility has not been assigned to any entity.

Attached to this letter is evidence to support claims made in this letter and
previously regarding polygons, the RUDG, consistency determinations, and water supply
limitations.

Offer to meet.

KFOW again offers to meet with you to discuss these issues in the hope of a
resolution before FORA acts. You, the FORA Board members, control the schedule.
KFOW does not. KFOW urges you to carefully consider all of the information provided
before you vote on the CEQA determination and the transition plan.
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Summary.

For each of the concerns and issues identified here, in the public process, and in
FORA'’s records, KFOW again urges that you not find the transition plan is exempt from
CEQA and that you not approve or implement the plan as proposed due to unanalyzed
and unmitigated impacts and unintended consequences.

Very truly yours,
STAMP | ERICKSON
Molly Erickson

Molly Erickson
Michael W. Stamp

Attachments
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MEDIA RELEASE

Contact: Josh Metz, Economic Development Coordinator For Immediate Release: June 13, 2016

FORA Board Adopts Regional Urban Design Guidelines

After two years of comprehensive planning and community participation, Regional Urban Design Guidelines
(RUDG) were unanimously adopted by the Fort Ord Reuse Authority (FORA) Board at the agency's June 10
meeting. The RUDG provide policy guidance for the cities and county during preparation of zoning and
design ordinances related to visual quality and character. In addition, the RUDG offer direction for compliance
with Base Reuse Plan (BRP) consistency determinations related to land uses within the former Fort Ord.

This significant action was the culmination of a comprehensive BRP policy development process led by the
FORA Board-appointed RUDG Task Force and FORA staff, with support from a nationally recognized
interdisciplinary consulting team including Dover, Kohl & Partners, Alta Planning + Design, and Strategic
Economics. The RUDG process emphasized broad stakeholder engagement and involved over 60 meetings
with members of the public, jurisdiction staff, and representatives of the development community.

Del Rey Oaks Mayor Jerry Edelen, a FORA Board member and prior Board chair, applauded the RUDG
completion stating, “These guidelines provide certainty for our jurisdictions and development community on
design related issues. They will facilitate completion of the Reuse Plan vision and realizing our long-expected
economic recovery. FORA staff and the RUDG Task Force deserve credit for listening to so many community
leaders and defining a policy that works for all of us.”

RUDG completion was identified as a distinct 1997 BRP implementation action. In March 2005, the FORA
Board approved Highway 1 Design Guidelines as the first RUDG action, but the remaining areas were left to
jurisdictional leadership. Jurisdictional followup was then impacted by the recession during the past decade.

The 2012 BRP Reassessment Report identified RUDG completion as a remaining obligation. The RUDG are
organized under 5 main topic areas: Roads & Mobility, Buildings, Landscaping, Signage, and Other Matters
of Visual Importance. RUDG are applicable in BRP-designated Town & Village Centers, Gateways, Regional
Circulation Corridors, Trails, and the Highway 1 Design Corridor. In BRP-designated locations, the RUDG
are required for BRP consistency for all future (or amendments to existing) legislative land use decisions,
and development entitlements. The RUDG are advisory for other areas on the former Fort Ord.

During 2014, the Board empaneled a RUDG Task Force to oversee consultant recruitment/ selection, provide
advice about content and form, and guide the effort to completion. From November 2014 to June 2016, the
Task Force met on 34 separate occasions and held over 30 public stakeholder meetings and design events.
Upon completion, Victoria Beach, former Carmel Councilmember, FORA Board member, and RUDG Task
Force - Board liaison noted, “Local communities worked very constructively together to define the physical
character they want for the Ord lands. Their clear regional design framework offers enough certainty for
developers to invest confidently and enough flexibility for affected jurisdictions to create individual identity.”

Along with a RUDG policy and compliance checklist, the team produced an interactive website,
http://www.designfortord.org, as the home for RUDG related information. In his report to the Board on June
10, Josh Metz, FORA's Economic Development Coordinator, stated, “Providing the RUDG policy online will
facilitate awareness and implementation. We hope the RUDG also provides greater clarity about the type of
built environments envisioned by the BRP and our communities.”

HHHE
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Foxrt Ord Reuse Authority
100 12th Street, Building 2880, Marina, CA 93933
Phone: (408) 883-3672 - Fax: (408) 883-3675

MEMORANDUM
Date: December 19, 2000
To: Administrative Committee and Planner's Working Group
From: D. Steven Endsley, Director of Planning and Redevelopment
Re: Evaluation of Consistency Check list submittal—General

In November of 1998, the City of Marina submitted a draft format to FORA staff
for an internal checklist to document recommendations made regarding the
statutory finding of consistency. FORA staff discussed this with them and the
Planner's Working Group and came up with a checklist format that would be
used internally by staff in an an effort to create a level playing field for all future
consistency determinations. We are enclosing a copy of the checklist for
Planner's Working Group and Administrative Committee members to use in their
evaluation of the consistency determination requested by the City of Marina for
its’ General Plan. We have scheduled a Planner's Working Group session for
Wednesday, December 27, 10am, at the FORA conference room, and an
Administrative Committee review on Wednesday, January 3, also in the FORA
Conference Room, during the course of the regularly scheduled 815am meeting.
The Board is scheduled to consider this item at its' meeting of Friday, January
12, which is scheduled to begin at 3pm.

The criteria used by FORA staff for Consistency Determinations has been
recapped in the staff reports and other responses to inquiries submitted to the
Board of Directors when previous consistency determinations have been brought
to them for their consideration. However, to summarize, the process incorporates
four components:

1. Agency requesting submits a formal request for a consistency
determination and submits both planning and environmental documents
necessary to the analysis. This usually includes the Plan or Plan
Ammendment, an EIR or other environmental documents, the resolution
approving the plan enacted by the governing body, and any Zoning
changes if processed concurrently with the Plan;

2. FORA staff performs internal review, and requests any further
documentation, for example: rationale and evidence for any proposed
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adjustments to land uses, densities and other related material, although
the jurisdiction should submit such material as early in the process as
possible;
3. Peer review is accomplished at Planner’'s Working Group and
Administrative Committee; and
4. FORA Board makes final determination.

An important question addressed herein relates to number two of these four
components, the methodology or rating system that FORA staff applies in making
a recommendation about consistency. The basic philosophy behind this
approach is that, although FORA has been assigned regulatory authority over
these matters by the State Legislature, it is appropriate to place the burden on
the jurisdiction making the request to make their best case in favor of
consistency. Chapter 8 of FORA's Master Resolution, approved by the Board in
1998, pulls out of the approved Reuse Plan the major required components of
that plan. The attached checklist was devised to substantiate or document that
the submitting agency have met the requirements of Chapter 8, which serves as
a proxy for the most essential components of the Reuse Plan itself. A rigorous
peer review follows at the FORA Committee level allowing questions and
concerns to come out relatively early in the process, with additional information
submitted or clarified as necessary. The FORA Board, of course, retains the
discretion to make a final determination based on whatever findings they may
deem appropriate.

Finally, it was the opinion of FORA staff and Authority Counsel that there are at
least two levels of consistency—general and specific. FORA Counsel was
requested to provide an appropriate standard for review. It is not required that a
jurisdiction submit a word for word restatement of the Reuse Plan. It is
recognized that over time, some land uses and densities will need to be adjusted
in order to respond to market and bureaucratic realities. The standard provided
then, is that of substantial compliance between the Reuse Plan and submitted
document. The manner in which substantial compliance might be demonstrated
is more flexible than a verbatim restating of the Reuse Plan, but would need to
be backed up with substantial evidence read into the record, and with findings
made relative to the evidence presented. Credible evidence, submitted on the
record, that a proposed adjustment to land uses or densities included in the
Reuse Plan will not cause any cumulative increase in traffic or other impacts
noted in the Reuse Plan, or lessen the mitigations for those impacts, would
serve.

Another approach is a jurisdiction might establish specific consistency with every
point in the Reuse Plan or Chapter 8 by adopting the Reuse Plan (and Habitat
Management Plan) word for word or incorporate it into their own plans. This is in
fact, substantially what both Seaside and Del Rey Oaks have done in the past.
Therefore, FORA staff feels that prima facie, those two plans are worthy of
consistency determinations. Similarly, another level of general comparison was
employed, that of comparing the land use designations and intensities of use
(e.qg.: square footage of retail, industrial, and office, number of housing units or
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hotel rooms). Both Seaside and Del Rey Oaks submitted plans that are a match
of the Reuse Plan. A strong argument can be made again (in light of land use
designations and intensities) that, prima facie, these plans are consistent with the
Reuse Plan.

However, when such weighty matters of public policy are considered, in
particular, the land uses fo be allowed in the sub-region during the 2015 planning
horizon, it seems prudent to go one step further, and evaluate submittals in more
specific detail, hence the Chapter 8 checklist approach has also been employed.
These opinions are to some extent, subjective, depending on the evaluator,
hence the need for the staff to provide for consideration, and the Board to adopt,
findings as to why it ultimately rules the way it does.

feimsoffice\stevaiconsismmardoe
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http://www.montereycountyweekly.com/news/cover/marina-coast-s-prehistoric-water-supply-is-not-replenishing
/article_a9d084a4-b744-11e6-b8c4-7blc4ac58e33.html

Marina Coast’s prehistoric water supply is not replenishing.

David Schmalz Dec 1, 2016

The county’s 2014 seawater intrusion maps show that, over time, seawater has continued to advance inland.

If you turn on a tap in Marina, or anywhere in the former Fort Ord, some of the water coming out is
thought to be more than 20,000 years old, from a time when mastodons and saber-toothed tigers
roamed the land.

That water comes from what is called the deep aquifer, which resides in geologic formations millions
of years old.

There are no clear estimates as to how much water can feasibly be pumped from the deep aquifer, or
how long that water will last before seawater marches in.

For years, the deep aquifer was thought of as a backup water supply, one to turn to in times of
emergency. Yet presently, due to increasing saltwater intrusion, it has become the primary water
supply for the Marina Coast Water District, which plans on using it for thousands of new houses, in
addition to existing homes and businesses.

What should be Plan C has instead become Plan A.
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The Army knew it had a water problem on Fort Ord.

An 86-page, 1986 report from the U.S. Army Corps of Engineers, titled “Long-range water supply
development for Fort Ord, California,” begins by stating that Fort Ord gets all its water from the local
groundwater basin, which holds water that percolates into the ground through rainfall, rivers or lakes.
That is in contrast to most populated areas of the state — Los Angeles and the Bay Area, for instance

— which rely on surface water, i.e. water from rivers and reservaoirs.

The report outlines how increased groundwater pumping near the coast draws seawater inland, a
phenomenon called seawater intrusion. It's a problem that’s plagued the lower Salinas Valley for more
than 70 years, and that fouled some of the Army’s wells.

Most of the Army’s wells that were contaminated were located in the shallow 180-foot aquifer —
named for its depth. Because of this intrusion of seawater, the 1986 report states, a well field was
constructed further inland.

“The installation realizes that this an interim measure and the Army needs to eliminate the reliance on
local groundwater for other than backup supplies,” the introduction of the report reads.

A neighboring city comes up early in the report.
“Marina’s water problems are very similar,” it reads.

Thirteen pages in, the report comes to the deep aquifer, aka the 900-foot aquifer, describing it as “not

well known.”

Citing a 1984 study, the reports states that pumping from the deep aquifer could induce conditions
“favorable to causing seawater intrusion.”

The report then lays out some options for replacing the water supply through other projects, one of
which involved Marina Coast buying into the Nacimiento and San Antonio reservoirs.

It also stated that if the Army stayed on its current path — accelerating seawater intrusion into nearby
agricultural wells — litigation from farmers who rely on that water was certain, and would have “an

unknown outcome.”

Instead of trying to solve its water supply problem on Fort Ord, the Army walked away from it, and
shut down the base less than a decade later.

That closure is foreshadowed on page 24 of the report, which states that unless another water supply
comes online, the base’s mission would likely to have to shift to less water-intensive uses.

“As a worst case,” the report reads, “this concept could include abandoning the installation
altogether.”
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Over the years since, the facts about Fort Ord’s water supply — and the agreements associated with it
— have been forgotten, or in some cases, perhaps, intentionally swept under the rug.

But those facts emerge in documents that environmental attorney Molly Erickson, and her firm Stamp
Erickson, have been digging up over the last five years in an effort to stop Monterey Downs, a
proposed mega-development on the former Fort Ord that now seems doomed (see story, p. 17).
Erickson’s client Michael Salerno, co-founder of Keep Fort Ord Wild, has also been relentless in his

research.

Keep Fort Ord Wild attorney Molly Erickson has been researching Fort Ord water issues for the last five years, and thinks the
Marina Coast Water District “has deliberately put blinders on.”

Nic Coury

Among the documents they delved into was a 1993 agreement between the United States of America
and the Monterey County Water Resources Agency. Another: a 1996 annexation agreement that
outlines how Marina Coast Water District will take over water service in Fort Ord lands.

In the '93 agreement, the U.S. government states that continued pumping on Fort Ord is not
sustainable, and that a future water supply project was essential for Fort Ord. The project’s goal
would be to provide at least 6,600 acre-feet of potable water annually to Fort Ord. (The primary
project being studied at the time was putting wells along the Salinas River that would capture
“excess” runoff from the Arroyo Seco River.)

Once such a project was completed, the agreement states that all Fort Ord wells must “shut down

except during emergencies.”
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The number 6,600 acre-feet — the amount of water Marina Coast can pump from Fort Ord, per the
agreements — is not based on a historical average.

Rather, it reflects the highest amount of water pumped annually in Fort Ord between the years 1973
and 1992, when the Army pumped 6,604 acre-feet in 1984. As detailed in the '86 Army Corps report,
the Army’s average groundwater pumping from 1973 to 1984 period was 5,446 acre-feet annually.

The 1993 agreement states that without a new water supply project, Fort Ord’s remaining wells would
be contaminated by seawater. The continued pumping of 6,600 acre-feet annually, it states, is only
permissible until a new water supply becomes available.

Yet officials at Marina Coast Water District and the Fort Ord Reuse Authority believe that Marina
Coast can pump 6,600 acre-feet of Fort Ord groundwater every year, in perpetuity. There is no longer
talk of a “project” to replace the pumping.

Furthermore, if a project were to come along, those same officials believe the pumping of Fort Ord
groundwater can continue unabated.

Michael Houlemard, executive officer of FORA, is among them. He says if any new water supplies
come online for Fort Ord, that water will be added to the allocated 6,600 acre-feet, as opposed to
decreasing a corresponding amount of groundwater pumping.

FORA Executive Officer Michael Houlemard maintains that 6,600 acre-feet annually can be pumped from Fort Ord’s
groundwater, regardless of whether a new water supply project comes online.

Nic Coury

Most FORA board members — elected officials from local municipalities who rotate on and off of the
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board over the years — share Houlemard'’s belief.

Both agreements also make mention of the deep aquifer, but only the 96 agreement sets pumping
restrictions for how much Marina Coast can pump from it: “lMCWD’s] deep wells may be used to
provide up to 1,400 [acre-feet annually] of water already allocated to Fort Ord.”

Though that language is precise, the narrative somehow gets muddied in the years that follow.

A 2011 Marina Coast study, done by Monterey-based consulting firm Denise Duffy & Associates,

shows just how much.

“Another interpretation is... that unlimited withdrawals are allowed from the deep aquifer up to...
6,600 [acre-feet per year].”

That is the understanding Marina Coast General Manager Keith Van Der Maaten has of the
agreements.

In an email, he writes, “Both agreements provide for 6,600 [acre-feet annually] for Fort Ord use, all of
which may come from the deep aquifer.”

A raindrop falls from the skies above South Monterey County, into a hillside rivulet.

That rivulet eventually joins a stream that flows into the Nacimiento River, which ultimately joins the
Salinas River.

As the river flows north up the valley, toward King City, some of that water percolates into the
riverbed, and keeps migrating down and toward the coast in a process called underflow.

It is in this way that both the 180 — and 400-foot aquifers — the primary water supply for lower Salinas
Valley growers — get recharged.

In the absence of groundwater pumping, some of that groundwater would flow into Monterey Bay.

But due to excessive groundwater pumping, that process has reversed, and underground seawater is

moving landward to balance the water table.

Seawater intrusion was first observed on the county’s coast in the early 1930s, and it has plagued
Marina’s shallower wells for decades.

As a result, Marina Coast has had to drill deeper, into an aquifer with minimal recharge. Put another

way, the district is essentially mining water from a finite source.

While Marina Coast drilled deeper, the district was also moving east, drilling new wells in the 180 —

and 400-foot aquifers in Fort Ord, outside the city limits.
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Of Marina Coast’s eight wells, four pump from the deep aquifer. According to the district’s latest
numbers, those deep wells provide about 60 percent of its water supply.

The most recent and most comprehensive study of the deep aquifer is referred to as “the WRIME
report,” a 2003 deep aquifer investigative study commissioned by Marina Coast, and carried out by
the firm Water Resources & Information Management Engineering (WRIME).

The deep aquifer, as the report details, is actually two series of connected aquifers from 900 to about
1,600 feet deep. For context, the Empire State Building — including the tip — is 1,454-feet tall.

The deep water is held in three different formations, the Paso Robles, the Purisima and the Santa
Margarita. The deepest of those three — the Santa Margarita — is comprised of layers up to 23 million
years old. And while there is understanding of the geology of the layers, there is little understanding
about how much water they hold.

“The available data set for the deep aquifers is scanty,” the WRIME report states. “Much of the
available data raises questions that cannot be adequately answered, or even speculated upon.”

The primary recharge mechanism for the deep aquifer, the report states, is leakage from the overlying
180 — and 400-foot aquifers. How much leakage occurs, and how long it takes to reach the deep

aquifer, is not known.

The estimated age of the deep aquifer water, according to a 2002 study by the U.S. Geological
Survey, is between 21,000-29,000 years old. (The study does add there is considerable uncertainty in
those estimates.)

The WRIME report states that the amount of water in storage in the lowest part of the deep aquifer is
“small,” and “increased production would likely come from increased leakage.”

In other words, most of the water coming into the deep aquifer — and how much water is leaking in is
still an unknown — comes from shallower aquifers, which are already impacted by seawater intrusion.

The report also states additional increases in deep aquifer pumping could decrease groundwater
levels — and further induce seawater intrusion — in the 180 — and 400-foot aquifers above.

Increasing groundwater pumping inland, the WRIME report concludes, has a “much lesser impact” on
groundwater levels, and therefore, on seawater intrusion.

On a recent afternoon, Erickson arrives at the Weekly in a dark green Toyota Tacoma pickup truck. A
Keep Fort Ord Wild sticker is affixed to the rear bumper.

It's not the type of vehicle one might expect an attorney to drive, but she says her firm uses it for site
visits, and in this case, she has offered to give a from-the-car-window tour of Marina Coast’s wells on
Reservation Road.
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As she drives east down Imjim Parkway, working a stick-shift with the flow of traffic, she points out
Marina Heights — a development that was recently rebranded “Sea Haven” — to her left, which has
several new homes springing up.

“They are going to be sucking up a lot of water,” she says, adding that FORA has already approved
thousands of homes that have yet to be built.

According to FORA, that number is currently just over 4,000 units.

When Erickson gets to Reservation, and passes south of Blanco Road, she points out the first of the
wells, which is east of the road. There’s not much to see, just a beige, windowless structure.

“That’s one right there. See that little shed?”

Continuing on, after passing by a few more wells in the couple of minutes, the Salinas Valley opens
up to the east.

“And you can see why these wells are right here, because there’s the Salinas River right there,” she
says, pointing to the northeast. “They’re trying to get as close as possible.”

After passing the East Garrison housing development, Erickson steers the truck around a bend, and
the road descends toward the valley floor. A shed-like structure comes into view on the right.

“This is Watkins Gate,” she says, referring to the name of a Marina Coast well.
After turning into the driveway, Erickson stops and pulls out a map.

“You can see Marina Coast is marching inland,” she says. “It's kind of like going up to your neighbor’s
fence-line, and an apple tree’s fully on their property, and you stand under it and pull off all the apples
you can.

“They’re trying to dip their toe into whatever the Salinas Valley has,” she continues. “The majority of
the FORA board has not recognized the problem, believing that 6,600 acre-feet is, | don’t know, set in
stone? Somehow God-given?”

Lou Calcagno is a dairy farmer, but from 1999 through 2014, he served on the County Board of

Supervisors, where he became known as a man who does not mince words.

The district Calcagno represented, District 2, contains the agricultural land most immediately
impacted by seawater intrusion, and Calcagno was a staunch advocate for the growers’ water supply
for decades.

His opinions about development on Fort Ord, and the impacts it has on growers, were on full display
at the February 2014 meeting of the FORA board, on which Calcagno served at the time.
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“There’s not enough water to supply Fort Ord growth in the future until we develop a new supply,”
Calcagno said.

The FORA board was considering whether the 2010 Monterey County General Plan was consistent
with the 1997 Base Reuse Plan, and the subject turned to how FORA, and Marina Coast, treat water.

“There’s not water in that basin to sustain this type of growth,” Calcagno said. “If this body thinks that
Marina Coast is going to get water for them, it's gotta come from desal, it's not going to come from the
ground. And you gotta understand that.”

Not understanding that, he said, is spoiling for a showdown.

“The Salinas Valley’s going to fight like hell if Marina Coast goes another mile into the valley, and digs
another well to bring water to FORA for growth,” he said. “There is no more water. If there’s going to
be growth, you need a water project, and you need it fast. You don’t need brain science to figure it

out.

“Marina Coast keeps moving up, moving up, and they’re moving up the Salinas Valley. Your next
damn well will be in Spreckels.”

Two years later, in February 2016, Howard Franklin, a senior hydrologist with the Monterey County
Water Resources Agency, readies for a presentation to the agency’s board about the deep aquifer.

After stepping to the podium, Franklin begins summarizing everything that is known about it, and it
doesn’t take him long to get to the WRIME report.

“The data suggest recharge has not occurred into the deep aquifer in what they call ‘current climate

conditions,” Franklin says. “Certainly not within the last 10,000 years.”

Essentially, Franklin points out, the deep aquifer is a finite resource, one that hasn’t recharged since
before humans invented agriculture.

“Since about 2002, we've seen a pretty steady decline in groundwater levels in the deep aquifer,” he
continues, adding that the number of wells pumping from the deep aquifer is now around 20, and has
been steadily increasing.

Franklin says much work still needs to be done, but that modeling suggests all of the lower Salinas
Valley aquifers could be impacted by pumping from the deep aquifer.

After the presentation, Claude Hoover, an MCWRA board member, says it doesn’t sound like the
deep aquifer is a sustainable water source, and he asks if there are limitations on permits to deep
aquifer wells; Franklin says no.

Hoover goes on to say that how the aquifer is managed going forward is an important question.
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“It's just as important as the other aquifers,” he says.

In mid-November, Franklin sits down in a conference room at the county water resources agency’s
office in Salinas to talk about the deep aquifer. He is joined by Amy Woodrow and Peter Kwiek, also
hydrologists with the county. Franklin says he knows and respects the hydrologists who authored the
WRIME report, but he’s not 100-percent convinced of their conclusions.

But he adds a better understanding of the deep aquifer is coming: MCWRA has embarked on five-
year study of the local groundwater basin, he says, in partnership with the U.S. Geological Survey. It
began in 2014, and will produce initial results early next year. That report, Franklin says, will bring
more clarity about all the valley’s underground water.

And though the number of wells pumping from the deep aquifer have been steadily increasing, due to
seawater intrusion, Franklin says the cost of drilling has limited that growth.

“You've really got to want a well in the deep aquifer if you’re an ag producer,” Franklin says,
estimating that it costs growers $1 million-$1.5 million to drill into it.

As to whether the deep aquifer should be reserved as a backup water supply, Franklin says he is
“somewhat” in agreement with that recommendation.

“There’s just too much uncertainty right now with regard to the deep aquifer,” he says.

On the subject of seawater intrusion in the deep aquifer, Woodrow says it would likely take decades,

if not centuries, of seawater advancing underground.

Yet Franklin concedes that a different method of intrusion — leakage of salty water from overlying

aquifers — is theoretically possible.

Hydrogeologist Martin Feeney might know more about the deep aquifer than anybody.

Feeney was a co-author of the WRIME report — although he takes issue with its modeling, which he
had no part in — and has been working in Monterey County for decades.

Feeney agrees with Franklin and Woodrow in their assessment of the seawater intrusion risk to the

deep aquifer, and says if it occurred by leakage, it would be “relatively diffuse.”
If it were to enter from the sea, he says, it would take generations.

Feeney says he got a lot of pushback for his findings in the WRIME report, and that people did not
want to hear it.

Mainly, he says, they did not want to hear his assessment that taking water from the deep aquifer was
either “mining” a limited resource or taking leakage from overlying aquifers. The latter is essentially
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“stealing” from another aquifer, because the deep aquifer has “no recharge,” he says.

“I told them the emperor has no clothes,” he says. “How do you write an EIR if it's based on leakage

or mining?”

He adds that the idea there could be a “sustainable yield” from the deep aquifer is “nonsense,” he
says.

Erickson calls the 6,600 acre-feet at Fort Ord “paper water”; Feeney calls it “phantom water.”

At best, Feeney says, the deep aquifer should be a bridge, something to use until a desalination plant
is built.

It's advice that sounds very much like the '93 agreement, the spirit of which has been lost on
decision-makers.

“When | started 35 years ago in this business, water was thought of as a sustainable resource,” he
says. “But over that 35 years, we’ve started to treat it like oil, and kick the problem down the road to
our grandchildren.”

When the FORA board considers proposed projects — Monterey Downs, for instance — they must vote
on whether it is consistent with the Base Reuse Plan.

FORA planner Jonathan Brinkmann, who makes recommendations on water and base reuse to the
board, says he has never heard of the WRIME report.

Ideally, FORA officials would be in communication with experts like Feeney and well-versed in the
report — the most comprehensive study on Fort Ord’s principal water supply — although admittedly, it's
a pretty dry read.

But since Brinkmann hasn’t read it, the board will not likely be informed as to whether there is an
actual long-term water supply for Fort Ord.

They will only be presented with whatever water credits exist on paper.

Feeney may have said it best at a February 2014 Marina City Council meeting, where the council was
deciding whether to allow California American Water the ability to drill bore samples for their test slant

well.

At the meeting, Feeney leaned over to Weekly Interim Editor Sara Rubin, whispering, “I've been
practicing hydrogeology for 30 years in Monterey County, and it's never about the science.”

David Schmalz
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